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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT A. SCHMITZ 
111 Brookside Drive 
Greenwich, Connecticut 


Civil Action No. 
1900-65 


Vv. 


SOCIETE INTERNATIONALE POUR 
PARTICIPATIONS INDUSTRIELLES 

ET COMMERCIALES, S.A., also knownas 
INTERNATIONAL INDUSTRIE UND 
HANDELSBETEILIGUNGEN, A.G. 

Peter Marianstrasse 19 

Basel, Switzerland 


and 


HON. HENRY H. FOWLER 
Secretary of the Treasury 
of the United States 
Washington 1, D. C. 


SS SS wa Ss a Se we ae Se wer Se w~ 


COMPLAINT FOR INJUNCTION, MONEY 
JUDGMENT, AND OTHER RELIEF 


First Count 


1. Plaintiff, Robert A. Schmitz, is a citizen of the United States 
and is a resident of the State of Connecticut. The corporate defendant, 
commonly known in the past as I.G. Chemie, Societe Internationale 
Pour Entreprises Chimiques et Commerciales, S.A. or Internationale 
Industrie und Handelsbeteiligungen, A.G., and more recently as Inter- 
handel, and hereinafter so designated, is a corporation organized and 
existing under the laws of Switzerland. A fund in the Treasury of the 
United States is credited to its name and is within the jursidction of 
this Court. Defendant Henry H. Fowler, is Secretary of the Treasury 
of the United States. | 
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2. This Court has jurisdiction of this case by reason of the 
provisions of Section 11-521 and Section 13-336 of the District of 
Columbia Code (1961 ed. Supp. IV), the general equity powers of the 
Court in rem over a fund within the District of Columbia, and personal 
jurisdiction over defendant Secretary of the Treasury to control the 
exercise of his ministerial duty. 

3. A fund of approximately one hundred twenty-one million dol- 
lars ($121,000,000.00) has been deposited in the Treasury of the United 
States for the credit of defendant, Interhandel, upon which plaintiff has 
an equitable lien for services performed in the employ of defendant 
corporation as its agent in the creation and preservation of this fund. 
The United States has no interest in the fund and the defendant Secre- 
tary of the Treasury is in the position of a stakeholder to disburse 
the fund as the interests of claimants appear or as adjudicated by this 
Court. 

4. The fund was derived from the recent sale to the public of 
11,166,438 shares of stock of General Aniline and Film Corporation, 
(hereinafter scmetimes referred to as "G.A.F.") a corporation organ- 
ized and existing under the laws of the State of Delaware. These 
shares represent the stock of the company that was originally owned 
and controlled by defendant Interhandel from its incorporation until 
1942. On February 15, 1942, the Secretary of the Treasury issued a 
Vesting Order seizing the shares as the property of an allegedly 
enemy-controlled corporation. The Secretary transferred the stock 
to the Alien Property Custodian on April 24, 1942, who transferred it 
to the Attorney General of the United States on October 15, 1946. In 
1948, defendant Interhandel instituted a suit against the Attorney Gen- 
eral in the United States District Court for the District of Columbia in 
Civil Action No. 4360-48. A stipulation settling the suit ultimately 
was entered into, under the terms of which the stock was sold to the 
public and the proceeds thereof were divided between Interhandel and 
the United States in agreed proportions. It is Interhandel's share of 
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the proceeds that consitutes the fund in the United States Treasury, 
which is the object of this suit. 
5. For many years plaintiff had been intimately acquainted with 


the affairs of General Aniline and Film Corporation and its relation- 
ship to defendant Interhandel. His father, Dietrich A. Schmitz, now 
deceased, was President and Chairman of the Board of Directors of 
General Aniline and Film Corporation from its formation in 1939 until 
its vesting by the United States government in 1942. The said Dietrich 
A. Schmitz also had served as the principal officer of G.A.F.'s predeces- 
sor corporation. Defendant Interhandel had reposed entire confidence 
in him in all of its large investments in this country and had given him 
complete control of G.A.F. After General Aniline and Film Corpora- 
tion's seizure, Dietrich A. Schmitz spent virtually the rest of his life 
resisting the attempts of the government to maintain and justify the 
seizure. Plaintiff worked closely with his father in the latter's con- 
stant dealings with defendant Interhandel. Over the course of the 
years plaintiff acquired an intimate knowledge of the complicated re- 
lationship between defedant Interhandel and its owners and managers, 
and earned the friendship and trust of the said owners and managers, 
particularly of Dr. Hans Sturzenegger, the principal stockholder. The 
officers of defendant Interhandel came to rely on plaintiff's knowledge 
and judgment of the intricacies and vagries of American policies and 
the personalities of key American officials, especially as they related 
to the varying hopes and fears of the Swiss owners of G.A.F. and the 
prospects of salvaging their enormous investment in their United 
States subsidiary, General Aniline and Film Corporation. 

6. A number of American corporations sought to buy defendant 
Interhandel's interest in G.A.F. because it was a valuable property and 
because they judged that an American corporation would be in a better 
vosition than a foreign corporation to obtain the return of the seized 
stock. Defendant Interhandel gave serious consideration to several 
proposals. From 1957 throug 1958, plaintiff was, with the consent and 
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encouragement of Interhandel, successively authorized to act, and did 
act, on behalf of Remington Rand, Inc., Atlas Corporation, Shields and 
Co., W. R. Grace & Co., and Food Machinery and Chemical Corp., and, 
in anticipation of substantial fees and commissions, expended a great 
deal time, money and effort to bring about such a purchase. 

7. In December, 1958, while plaintiff was in Switzerland carrying 
on negotiations between the aforementioned Food Machinery and Chem- 
ical Corp. and defendant Interhandel, he was told by Dr. Hans Sturze- 
negger, that defendant Interhandel had finally decided not to sell its in- 
terest in General Aniline and Film Corporation until it had brought to 
a conclusion its claim against the United States government. Because 
the law suit in which it was then engaged seemed endless and because 
it felt that the handling of its claim had blackened its image and pre- 
judiced its interests, defendant corporation decided that it would itself 
negotiate with the United States government for return or compensa- 
tion through an agent of its own choosing. Such agent would have to be 
of the highest standing and reputation. Plaintiff's cooperation in ef- 
fecting these arrangements were solicited by defendant Interhandel. 
Plaintiff suggested the name of Charles E. Wilson, (hereinafter ''Mr. 
Wilson"), formerly President of the General Electric Company. He 
had been a high government official and was then President of the 
People to People Foundation, to which position he had been appointed 
by President Eisenhower. Plaintiff was personally acquainted with 
Mr. Wilson, ‘and suggested his name as Interhandel's representative 
because he enjoyed the confidence and respect of the highest United 
States government officials and could therefore negotiate at the high- 
est levels. Plaintiff reported to Interhandel after conferences with 
Mr. Wilson that he could be persuaded to act only if he were offered 
full powers as trustee to negotiate a settlement of the dispute upon 
such terms and conditions as would appear honorable and just to him. 
The trusteeship would afford defendant Interhandel complete protec- 
tion and a full accounting of the trustee's transactions and such powers 
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would be terminable only upon the achievement of the objective. Plain- 


tiff's suggestion was accepted and he was asked to attempt to bring 
about the trusteeship of Mr. Wilson. Dr. Sturzenegger made it clear, 
however, that, in the event the trusteeship could not be established, 
neither he nor defendant Interhandel wanted a written rece of the 
plan or of the plaintiff's commission. 

8. During these same meetings with Dr. Sturzenegger and other 
agents of defendant Interhandel in December, 1958, plaintiff pointed 
out that adoption of this new approach would disable him from earning 
the fees and commissions on the purchase of defendant Interhandel's 
interest for which he had worked so hard for so many years; that 
bringing about the Wilson trusteeship would be of great value and im- 
portance to defendant Interhandel; and that it would take much time, 
travel and effort to give Mr. Wilson the necessary background, per- 
suade him that defendant Interhandel 's cause was just, and induce him 
to undertake the trusteeship. For these reasons, plaintiff asked for a 
fee from defendant Interhandel for bringing about the Wilson trustee- 
ship equal to five per cent of the proceeds to defendant Interhandel of 
such settlement as defendant Interhandel and the United States govern- 
ment might reach. Dr. Sturzenegger agreed that defendant Interhandel 
would pay plaintiff a fee for bringing about the Wilson trusteeship, and 
suggested that two per cent or three per cent would be more acceptable 
to defendant Interhandel's stockholders. Plaintiff did not consent and 
no agreement was reached on that occasion regarding the amount or 
percentage to be paid to plaintiff, but the clear understanding was that 
such fee should not be less than two or three per cent of the total sum 
obtained. 

9. Plaintiff then proceeded with his efforts to bring about the 
trusteeship of Mr. Wilson. From the end of November, 1958 until 
May 23, 1960, when Mr. Wilson accepted the trust powers, a period 
of eighteen months, plaintiff devoted almost all of his time, attention, 
and his own money resources, as well as much travel to bringing about 
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the desired result. This entailed three trips to Switzerland by plain- 
tiff to confer with officials of defendant Interhandel, and defendant In- 
terhandel sent its representatives to New York three times to confer 
with plaintiff and Mr. Wilson. In confirmation that plaintiff was acting 
for defendant Interhandel as its authorized agent in these negotiations, 
defendant Interhandel, in May of 1960, reimbursed plaintiff $13,7 33.00 
for out-of-pocket expenses. Plaintiff's task was extraordinarily dif- 
ficult. Among other things, it was necessary for plaintiff to accom- 
plish the following: (a) to provide the essential background to per- 
suade Mr. Wilson of the factual truth of defendant Interhandel's posi- 
tion in the dispute, (b) to convince Mr. Wilson of the good faith and in- 
tegrity of defendant Interhandel's management, (c) to induce Mr. Wil- 
son to accept the feasibility of the trust approach, (d) to prevail upon 
Mr. Wilson to commit his time, energy, and reputation to the effort, 
(e) to bring Mr. Wilson together with defendant Interhandel's owners, 
managers, and agents, in meetings in New York and Paris, (f) to main- 
tain both trust and contact between defendant Interhandel and Mr. Wil- 
son during a change in defendant Interhandel's stock ownership and 
management, and during a period of publicity which reflected badly 
upon the good faith of defendant Interhandel's management, (g) to give 
body and substance to the trust idea, and (h) to draft a resolution of the 
Executive Committee of Interhandel's Board of Directors, an option 
contract, and a Power of Attorney acceptable in form and substance 
both to Mr. Wilson and to defendant Interhandel. Plaintiff, by tenacious 
efforts successfully accomplished all these tasks. A copy of the Res- 
olution, Contract and Power of Attorney, signed by Mr. Wilson and In- 
terhandel, are appended hereto as Exhibits A, B and C respectively. 
10. Mr. Wilson agreed to serve as trustee, and exercised his pow- 
ers as such, because he believed in defendant Interhandel's cause and 
regarded the confiscation of G.A.F. as contrary to United States’ inter- 
ests, illegal, immoral and unwise. It was through the efforts of plain- 
tiff that Mr. Wilson was so convinced. Mr. Wilson was to receive no 
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compensation for his services as trustee. The only compensation 
which defendant Interhandel undertook to pay, therefore, was the com- 
pensation to plaintiff, except that defendant Interhandel also paid the 
trustee's attorney for legal services rendered to the trustee. 

11. On or about October 26, 1959, Dr. Alfred Schaefer, chief ex- 
ecutive and chairman of the executive committee of defendant Inter- 
handel, confirmed the preliminary arrangement made by Dr. Sturze- 
negger with plaintiff and resolved the matter of compensation by agree- 
ing that defendant Interhandel would pay plaintiff for the services he 
had performed 5% of any monies which defendant Interhandel might re- 
ceive in settlement of its dispute with the United States government, 
payment to be made when the settlement funds due Interhandel became 
available. Dr. Schaefer stated that defendant Interhandel' had no other 
source from which it could compensate plaintiff, and that this com - 
pensation would necessarily have to come out of the specific settle- 
ment proceeds of the subject matter of this dispute with the United 
States government. Plaintiff did not ask for a writing because Dr. 
Schaefer insisted that the previous understanding be followed and ab- 
solute secrecy be maintained. Mr. Schaefer emphasized, that defendant 
Interhandel did not wish to inform or reveal the plan even to its law- 
yers, because of its vital, sensitive and uniquely confidential nature. 

12. On May 23, 1960, Mr. Wilson accepted the trust powers, and 
plaintiff promptly communicated by transatlantic telephone the news of 
the acceptance to defendant Interhandel. Plaintiff had then done every- 
thing he was required to do to discharge his obligation mex the con- 
tract. 

13. Following Mr. Wilson's acceptance of the trust ‘somars, and 
with plaintiff's continuous active cooperation, he entered into intensive 
negotiations with the highest officials of the United States government 
in an effort to convince them of the merits of defendant Interhandel' s 


claim and the unfairness and injustice of the government’ s resistance 
thereto. Largely as a result of these efforts the image of defendant 
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Interhandel was changed in the United States government circles, the 
most influential government officials were persuaded that justice de- 
manded the recognition of its claims, the prompt settlement of Inter- 
handel's suit was greatly facilitated and the favorableness of the terms 
were greatly enhanced. 

14. Defendant Interhandel and the stockholders would be unjustly 
enriched at the expense of the plaintiff if they were to receive the en- 
tire proceeds of the settlement of its claim against the United States 
without compensating plaintiff for his efforts and the results he ob- 
tained. 

15. The payment to defendant Interhandel made by the United 
States of America under the settlement of the suit mentioned in Para- 
graph 4 above is approximately $145,000,000.00. Accordingly defend- 
ant Interhandel is indebted to plaintiff in the amount of $7,250,000.00, 
and plaintiff has a lien on the fund in the United States Treasury for 
that amount. 


Second Count 


1, 2, 3, 4, 5, 6, 7. For purposes of this Count, plaintiff incorpo- 
rates herein by reference, paragraphs 1, 2, 3, 4, 5, 7 and 10 of Count 
One. 

8. Following Mr. Wilson's acceptance of the trust powers, and 
from June 1, 1960 through December 31, 1961, plaintiff performed, al- 
most continuously, a great amount of work for defendant Interhandel. 


This work included assisting, advising, and providing factual material 
to the trustee and his counsel; liaison between them and the defendant 
Interhandel's management; reporting on and interpreting to the defend- 
ant Interhandel's management, the work of the trustee and American 
views, policies, circumstances, conditions and events; received inter- 
ested Swiss visitors to the United States, including representatives of 
defendant Interhandel; and other tasks of importance on both sides of 
the Atlantic. This work commanded substantially all of plaintiff's time, 
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thought, effort and attention, involved considerable travel, and required 
plaintiff to be available at all times. It precluded attention to other busi- 
ness matters. Plaintiff's capability to perform this work was unique. 

9. It was understood between plaintiff and defendant Interhandel 
that plaintiff would be compensated by defendant Interhandel for the 
work described in paragraph 8 of this Count. No final agreement was 
reached regarding the amount or rate of compensation. Plaintiff's 
work was solicited by defendant Interhandel and valuable to it. 

10. The services that plaintiff performed from June 1, 1960, to 
December 31, 1961, had a reasonable value of $150,000.00. In fact, de- 
fendant Interhandel paid plaintiff only $38,000.00, which has been ac- 
cepted by him merely as a payment on account, and has reimbursed 
plaintiff only partially for his expenses. 

11. There is due and owing from defendant Interhandel to plaintiff 
the sum of $112,000.00. 

WHEREFORE, the premises considered, plaintiff derhands: 

1. That a rule to show cause be issued against defendant Secre- 
tary of the Treasury, to show cause why he should nct be enjoinedfrom 
disbursing any portion of the fund derived from the sale to the public 
of the stock of General Aniline and Film Corporation that had been 
seized and vested by the United States government, which fund is now 
held in the Treasury of the United States, unless and until provision is 
made for satisfying plaintiff's claims, and upon return of the rule to 
show cause, that the defendant Secretary of the Tey ‘be enjoined 
from making such disbursement. 

2. That, if necessary, a receiver be appointed to receive and hold 
a sum of seven million three hundred sixty-two thousand dollars 
($7,362.000.00) from said fund pending determination of plaintiff's 


complaint for mandatory injunction against defendant Secretary of the 
Treasury. | 

3. That seven million, three hundred sixty-two thousand dollars 
($7,362,000.00) of said fund in the Treasury of the United States be 
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declared to be'a trust for the benefit of plaintiff and the amount found 
due to him be ordered to be paid to him. 

4. That process issue against defendant Interhandel, by publica- 
tion, so that it be caused to appear and answer the exigencies of this 
complaint. 

5. That judgment be entered against defendant in the amount of 
$7 250,000.00 plus interest from April 14, 1965, and in the further 
amount of $112,000.00 plus interest from December 31, 1961. 

6. That the Court afford such other or further relief as the ex- 
igencies of the case may require. 


Robert A. Schmitz 
O'DONOGHUE & O'DONOGHUE 
By 
Ross O'Donoghue 
520 Union Trust Building 


Washington, D. C. 20005 
Attorneys for Plaintiff 


ss. 


STATE OF CONNECTICUT ) 
COUNTY OF ) 


I, Robert A. Schmitz, do depose and say that I have read the fore- 
going Complaint for Injunction, Money Judgment, and Other Relief, 
subscribed by me, and know the contents thereof; that the matters and 
things stated therein of my own personal knowledge are true and those 
stated on information and belief I believe to be true. 


Robert A. Schmitz 


Subscribed and sworn to before me this __ day of 
1965. 


Notary Public 


[Filed August 5, 1965] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 5th day of August, 1965 
Robert A. Schmitz 


vs. Civil Action No. 1900-'65 


Societe Internationale Pour Participation 
Industrielles et Commerciales, S.A. et al. 


The Clerk of said Court will please send by registered airmail the 
attached copy of the complaint in the above entitled case to the defend- 
ant, Societe Internationale Pour Participations Industrielles et Com- 
merciales, S.A., a.k.a. Internationale Industrie Und Handelsbeteili- 
gungen, A.G. at the address indicated in the caption, and request a 
return receipt therefore by airmail. This service is to be effected in 
accordance with the provisions of Rule 4(i) (1) (D). 


/s/ ROSS O'DONOGHUE 


520 Union Trust Building 
Washington, D.C. | 


Attorney for Plaintiff 


[Filed August 5, 1965] 


PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 5th day of August, 1965 
Robert A. Schmitz 


vs. Civil Action No. 1900-65 


Societe Internationale Pour Participation 
Industrielles et Commerciales, S.A. et al. 

I hereby certify that I have this 5th day of August, 1965 by registered 
mail, return receipt requested, sent to Societe Internationale Pour Par- 
ticipation Industrielles et Commerciales, S.A. etc., a copy of the sum- 
mons and complaint. 


HARRY M. HULL, Clerk 


/s/ ELEANOR E, JOBE 
Deputy Clerk 
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[Filed September 7, 1965 | 


MOTION OF DEFENDANT, SOCIETE INTERNATIONALE 
POUR DES PARTICIPATIONS INDUSTRIELLES ET COM- 
MERCIALES, S.A., TO DISMISS ACTION AND/OR TO 
QUASH RETURN OF SERVICE OF SUMMONS | 


QUASH RETURN OF Ski ee 


Comes now the defendant, Societe Internationale Pour des Partic- 
ipations Industrielles et Commerciales, S.A. (Interhandel), by its at- 
torneys, appearing specially, and moves this Court, pursuant to Rule 
12(b) of the Federal Rules of Civil Procedure, to dismiss this action 
and/or to quash the return of summons purported to have been served 
upon it by mail received in Switzerland August 18, 1965, under Rule 4 
(i) of the Federal Rules of Civil Procedure, on the ground that such 
purported service is a nullity because it is predicated pon the as- 
sumed existence of a res in the District of Columbia and upon a claim 
to or lien upon such res on the part of the plaintiff, none of which ac- 
tually exists, as is shown by the affidavits of Dr. Alfred Schaefer (true 
copy attached, executed original en route from Switzerland) and John 
J. Wilson, hereto annexed and made a part hereof; and upon the fur- 
ther grounds that, in any event, substituted service in this type of ac- 


tion is insufficient; and the Court lacks jurisdiction ov 
this defendant. 


er the person of 


WHITEFORT, HART, CARMODY & WILSON 
| 


By /s/ John J. Wilson | 


Address: 815 - 15th Street, N. W. 
Washington, D.C. 20005 


Attorneys for defendant Societe Internationale 
Pour des Participations Industrielles et Com- 
merciales, S.A. Appearing specially for the pur- 
pose of this motion, and for no other purpose. 


Lhereby certify that on the 7th day of September, 1965, copies of 
the foregoing Motion, annexed affidavits and supporting memorandum 
were mailed, postage prepaid, to Messrs. O'Donoghue & O'Donoghue, 
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attorneys for the plaintiff, Union Trust Building, Washington, D.C., and 
to the offices of the United States Attorney and the Attorney General in 
the District of Columbia, for the defendant Secretary of the Treasury. 


/s/ John J. Wilson 


[Filed September 7, 1965 | 


AFFIDAVIT OF JOHN J. WILSON IN SUPPORT 
OF ANNEXED MOTION TO DISMISS 
AND/OR TO QUASH 


DISTRICT OF COLUMBIA, ss: 


I, John J. Wilson, do solemnly swear that I was attorney of record 
for the defendant herein, Societe Internationale Pour des Participations 
Industrielles et Commerciales, S.A. (called Interhandel), in Civil Ac- 
tion No. 4360-48, in which Interhandel was plaintiff and the Attorney 
General and Treasurer of the United States were defendants; that there 
is attached hereto and made a part hereof a true and exact copy of the 
Stipulation of Settlement entered into by the parties and filed in said 
Civil Action, the terms and conditions of which govern and control 
funds and United States of America Treasury obligations, belonging to 
Interhandel, in the hands of the defendant Secretary of the Treasury; 
that the defendant Secretary is not a stakeholder of said funds and se- 
curities, as claimed by the plaintiff in his complaint, since, through the 
defendant Secretary in his official capacity, the United States Govern- 
ment holds them as collateral security for Interhandel's indemnity ob- 
ligations under said Stipulation, subject entirely and only to the author- 
ity and direction of the Attorney General of the United States as to 
their disposition and disbursement. (See particularly Sections VIII and 
IX of the attached Stipulation.) 

Further to show the absence of an equitable lien in favor of plain- 


tiff under either the first or the second count of his complaint, and thus 


CA 1900-65 AFFIDAVIT OF JOHN J. WILSON 


to support the annexed motion to dismiss and/or to quash service of 
process, this affiant states as follows: 

That he has been Interhandel's lawyer in the United States since 
Pearl Harbor, all in relation to (1) the anticipated seizure of General 
Aniline & Film Corporation, most of whose stock Interhandel owned, by 
United States Government officials; (2) the vesting of such stock; (3) 
the filing of claims for its return; (4) the maintenance of litigation 
which followed; and (5) the settlement of the case; and during the entire 
period he maintained constant contact, in one form or another, with 
United States Government officials having to do at the time with the 
foregoing subject matters. 

Affiant has read the complaint filed in this case and denies the 
following averments of the complaint: | 

1. In paragraph 3 of the first and second counts, that plaintiff per- 
formed services in the creation or preservation of the fund referred to 
therein, as Interhandel's agent or otherwise. 

2. In paragraph 13 of the first count, the averments contained in 
the last sentence thereof. i 

3. In paragraph 14 of the first count, the averment that plaintiff 
obtained any results that either contributed to the settlement of the 
case or proved to be advantageous to Interhandel. 


John J. Wilson 


Subscribed and sworn to before me this _ day af September, 1965. 


Notary Public, D. Cc. 


[Filed September 27, 1965 | 
RETURN ON SERVICE OF WRIT 


United States of America, ) Bae 
District of Columbia ) 


CA 1900-65 


I hereby certify and return that I served the annexed Summons & 
Complaint on the therein-named Societe Internationale Pour Participa- 
tions Industrielles et Commerciales, S.A. also known as Internationale 
Industrie und Handelsbeteiligungen, A. G. by handing to and leaving a 
true and correct copy thereof with 
Not to be found in my district ' 
ee eS ee ee in the 


said District on the 17th day of September, 1965. 


; LUKE C. MOORE 
Marshal's fees: $3.00 United States Marshal 


/s/ JEANETTA ANDERSON 
Deputy 


[Filed October 15, 1965] 


MOTION OF DEFENDANT, THE HONORABLE 
HENRY H. FOWLER, SECRETARY OF THE 
TREASURY, TO DISMISS COMPLAINT 


oe 

Comes now defendant, the Honorable Henry H. Fowler, Secretary 
of the Treasury, by the undersigned attorneys and moves the Court to 
dismiss the complaint herein for lack of jurisdiction and for failure to 
state a claim upon which relief may be granted for the following rea- 
sons: 

1. This suit is an unconsented suit against the United States; 

2. The plaintiff has failed to join the Attorney General of the 
United States, who is an indispensable party; 

3. The plaintiff is attempting to obtain judicial relief with respect 
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to discretionary duties of an executive officer of the United States in 
violation of the separation of powers doctrine which relegates such du- 
ties exclusively to the Executive Branch of Government; 

All as more fully set forth in the memorandum of defendant's 
points and authorities filed in support hereof. 


Respectfully submitted, 


Carl Eardley 
Acting Assistant Attorney General, 
Civil Division, Department of 
Justice 
John C, Conliff, Jr. 

Dated: Oct. 15, 1965 United States Attorney 


Harland F. Leathers 
Attorney 


Robert J. Wieferich 
Attorney ! 


Attorneys, Department of Justice 


[Filed January 11, 1966] 


AFFIDAVIT IN SUPPORT OF DEFENDANT 
INTERHANDEL'S MOTION TO DISMISS COM- 
PLAINT AND TO QUASH SERVICE OF SUMMONS 


Dr. Alfred Schaefer being first duly sworn on oath deposes and 
states that he is the vice chairman of the board of directors of Inter- 
handel; that he has read the complaint filed by Robert A. Schmitz 
against Interhandel civil action 1900-65 US District Court DC and de- 
nies many of the averments contained therein; and in support of Inter- 
handel's motion as above described he specifically denies each and 
every statement made in the eleventh paragraph of the first count 
thereof. 
Dr. Alfred Schaefer 


Subscribed and sworn to before me this 6 day of September, 1965. 
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DOCKET ENTRIES 


Complaint (2), appearance 


Summons copies (2) and copies (2) of complaint 
issued to Deft. #1 NF 9/17/65, #2 ser 8/30/65, 
DA ser 8/30/65, AG ser 9/15/65 


Summons, copies (3) and copies (3) of Complaint 
issued to Deft. #2 


Request by Attorney for Pltf. for service by 
registered airmail on deft. #1 


Certificate of Clerk as to service by registered 
airmail to Deft. #1 (Reg. Receipt #326123) 


Motion of deft. #1 to dismiss and/or quash re- 
turn of service; memo; affidavits (2); exhibits 
(2); c/m 9/16/65; MC 9/20/65; appearance of 
Whiteford, Hart, Carmody & Wilson 


Points and authorities of pltfs in opposition to 
motion of deft. #1 to dismiss or quash service; 
c/m 9/28/65 filed 


Motion of deft. #2 to dismiss; P& A; c/m 10/15/65; 
MC 10/15/65; appearance of Carl Eardley and 
Robert J. Wieferich filed 


Stipulation of pltfs and deft #2 for extension of 
time for pltfs to file opposition to motion to 
dismiss to and including 11/10/65 filed 


Points and authorities of pltf in opposition to mo- 
tion to dismiss; c/m 11/10/65; Exhibits A filed 


Motion of deft #1 to quash service and/or to dis- 
miss argued and taken under advisement Pine, J. 


CA 2091-65 DOCKET ENTRIES 


Jan. 11 — Motion of deft #2 to dismiss argued and taken 


under advisement Pine, J. 


Jan. 18 — Transcript of proceedings 1/11/66, pp. 1-110 
filed in CA 1900-65 | filed 


Jan. 19 — Letter dated 1/12/66 from John J. Wilson to 
Judge Pine re: cases cited during argument filed 


Jan. Memorandum opinion dismissing complaint | 
(order tu be presented) filed in CA 1900-65 (N) Pine, J. 


Jan. Order dismissing complaint without prejudice (N) Pine, J. 
Jan. Notice of appeal by pltf from order 1/25/66. 
Copies mailed to Weiferich and John Wilson filed 


Feb. Cost bond on appeal of pltfs in sum of $250.00 
with Hartford Accident & Indemnity Co., ap- 
proved (fiat) | Sirica, J. 


[Filed August 27, 1965] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HERMAN A. SCHMITZ 
79 Llewellyn Road 
Montclair, New Jersey 


ROBERT A. SCHMITZ 
111 Brookside Drive 
Greenwich, Connecticut 


and 


) 
) 
) 
) 
) 
) 
) 
LLOYD J. VAIL ) 
The Fairfield County Trust ) 
Company Bld. ) 
Greenwich, Connecticut, ) 
Executors of the Estate of ) 
Dietrich A. Schmitz, deceased ) 
Vv. Civil Action No. 2091-'65 
SOCIETE INTERNATIONALE ) 
POUR PARTICIPATIONS IN- ) 
DUSTRIELLES ET COMMER- ) 
CIALES, S.A. or ) 
INTERNATIONALE INDUSTRIE ) 
UND HANDELSBETEILIGUNGEN, ) 
A.G. ) 
Peter Marianstrasse 19 ) 
Basel, Switzerland ) 
) 
) 
) 
) 
) 
) 


and 


HON. HENRY H. FOWLER 
Secretary of the Treasury of the 
United States of America 
Washington, D.C. 


COMPLAINT FOR INJUNCTION, MONEY 
JUDGMENT, AND OTHER RELIEF 


I, Plaintiffs, Herman A. Schmitz, Robert A. Schmitz and Lloyd J. 
Veil, are the duly qualified executors of the estate of Dietrich A. Sch- 
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mitz, deceased, having been appointed by the Probate Court for the 
District of Greenwich, Town of Greenwich, Fairfield County, Connect- 
icut, on April 2, 1965. They are all citizens of the United States of 
America and residents of the states indicated by their addresses to 
this caption. The corporate defendant, commonly known in the past as 
I, G. Chamie or Societe Internationale Pour Enterprises Chimiques et 
Commerciales, S.A., or Internationale Industrie - Handelabeteiligun- 
gen, A.G., and more recently as Interhandel, and hereinafter so desig- 
nated, is a corporation organized and existing under the laws of Switz- 
erland. A fund in the Treasury of the United States of America is 
credited to its name and is within the jurisdiction of this Court. De- 
fendant Henry M. Fowler is the Secretary of the sai of the United 
States. 


2. This Court has jurisdiction of this case by reason of the pro- 
visions of Section 11-521 and Section 13-336 of the District of Colum-. 
bia Code (1961 ed. Supp. IV), the general equity powers of the Court in 
rem over a fund within the District of Columbia, and personal juris- 


diction over defendant Secretary of the Treasury to control the exer- 
cise of his ministerial duty. 

3. A fund of approximately One Hundred and wenty- one Million 
Dollars ($121,000,000.00) has been deposited in the Treasury of the 
United States for the credit of defendant Interhandel, upon which plain- 
tiffs, as executors of the estate of Dietrich A. Schmitz, have an equit- 
able lien for the services performed by decedent in his lifetime in the 
creation and preservation of this fund. The United States has no inter- 
est in the fund and the defendant, the Secretary of the Treasury, is in 
the position of stakeholder to disburse the fund as the interests of 
claimants appear or as adjudicated by this Court. | 

4. The fund was derived from the recent sale to the public of 
11,166,438 shares of stock of General Aniline and Film | Corporation, 
(hereinafter sometimes referred to as GAF) a corporation organized 
and existing under the laws of the State of Delaware. Said fund rep- 
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resents the proportionate share of the proceeds of said sale agreed to 
be paid to defendant Interhandel pursuant to a stipulation between de- 
fendant Interhandel and the Attorney General of the United States in 
settlement of a suit brought by the former against the latter for the re- 
turn of such stock as will hereinafter be more fully set forth. 

5. Decedent was a citizen of the United States of America at the 
time of his death and had been one since his naturalization in 1916. 
Beginning in 1930, decedent was asked by defendant Interhandel torep- 
resent it in all of its business interests in the United States and was 
authorized by it to invest very substantial sums of money in various 


American corporations. 

6. In 1929 defendant Interhandel bought for $20,000,000.00 the 
preponderant controlling stock of American I.G. Chemical Corporation 
and, shortly after the issuance of that stock, bought $8,000,000.00 
worth of its convertible debentures, subsequently converted into stock. 
Thereupon it owned approximately 464,000 class '"'A"’ common shares, 
and 2,050,000 class 'B" shares, or approximately 90% of the voting 


shares of GAF. In 1937, decedent bought on behalf of American I.G. 
Chemical Corporation, a controlling interest of some 31% of the stock 
of Agfa Asco Corporation. In 1939 General Aniline and Film Corpora- 
tion was formed by merging American I. G. Chemical Corporation with 
Agfa Asco Corporation and General Aniline Work, Incorporated. 

7. Defendant Interhandel owned the same controlling stock inter- 
est in GAF that it had held in the predecessor corporation and dece- 
cent was, from the date on which General Aniline and Film Corpora - 
tion was formed, President of the new corporation as well as Chair- 
man of its Board of Directors, fully representing Interhandel's cont rol 
ling interest. Decedent held defendant Interhandel's proxies for all of 
the stock of General Aniline and Film Corporation which it owned. 
This full voting control enabled him to elect GAF's entire board of di- 
rectors. Thus, decedent became and continued to be sole trustee and 
attorney-in-fact for defendant Interhandel, with complete responsibil- 
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ity for fostering and protecting its interests in GAF, as well as the 
principal executive officer of GAF. In this unique fiduciary capacity, 
decedent owed his principal, defendant Interhandel, the highest duties 
of loyalty and endeavor. He was never removed from any of these po- 
sitions or relieved of his responsibilities by defendant Interhandel. 

8. As president of General Aniline and Film Corporation, dece- 
dent, by reason of his cwn personal acquaintance, high standing in the 
American business community, and powers of persuasion, assembled 
a distinguished board of directors to servethe corporation. In the 
course of his direction of the company, decedent obtained a large num- 
ber of German patents that subsequently were extremely beneficial to 
the United States in its conduct of World War II; erected modern plants; 
reorganized the various divisions of the company and was largely in- 
strumental in putting all of them on a profitable basis. His services 
merited and received the entire satisfaction of his Swiss principal, de- 
fendant Interhandel. 

9. Sometime prior to October, 1941, a small group of the minor- 
ity American stockholders of GAF, or, at least, a minority of General 
Aniline and Film Corporation's board of directors who:also may have 
been stockholders, at the instigation of certain United States govern- 
ment officials attempted to gain control of the corporation. At first 
they attempted to persuade decedent, through one, William Breed, a 
member of the board of directors, to sell the company to financial in- 
terests friendly to them. Although William Breed and other members 
of this minority had been elected directors of GAF by defendant Inter- 
handel, and although there was by this time only one German national 
owning stock in GAF, which stock represented but a very minor inter- 
est in the company, Breed asserted that the best interests of the cor- 
poration required that there be no basis for anyone to suspect that any 
German nationals held any interest in, or controlled, GAF. This argu- 
ment was a device used by said minority group to seek control of GAF 


for its own ends. Because decedent's brother was a German national 
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and Chairman of the Financial Board of I.G. Farben Industrie, the 
largest German chemical and industrial firm, the aforementioned mi- 
nority directors suggested that decedent resign, and that the company 
be sold to American investors of their choice. Aware that such con- 
cessions would defeat the interest of his Swiss prinicpal, defendant In- 
terhandel, decedent refused all such suggestions. These members of 
the board, representing less than two or three per cent of the voting 
stock of the corporation, then obtained an opinion of counsel that under 
certain Presidential Proclamations of Emergency, foreign owners of 
stock were not entitled to vote their stock. On the basis thereof, and 
contrary to the express desires of the owners of 93% of the stock, de- 
cedent was voted out as president of General Aniline and Film Corpo- 
ration. In order to vindicate himself as the chosen instrument of his 
Swiss principal and in order to reestablish rightful control by these 
owners, decedent instituted in the courts of the State of Delaware, 
where the company was incorporated, a suit on behalf of the Swiss 
owners and the majority of the American stockholders, to invalidate 
the action of the representatives of the small minority of American 
stockholders. 

10. Before the suit mentioned in the preceding paragraph could 
be tried, the United States entered the War and the Secretary of the 
Treasury. Henry Morgenthau, Jr., seized all of Interhandel's shares 
of stock in General Aniline and Film Corporation as the property of 
an allegedly enemy-controlled corporation, by virtue of a Vesting Or- 
der dated February 16, 1942. The government of the United States, 
exercising the same control formerly exercised by Interhandel, put in 
a new president and a board of directors of its own choosing. 

11. Officials of the United States apparently were convinced that 
GAF actually was owned by German interests and that the ownership 
of the stock by defendant Interhandel was simply a device to conceal 
the true ownership. These officials thought that the true owners of In- 
terhandel stock were not Swiss but German nationals. If such atheory 
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could be established, the United States Government would be justified 
in taking and indeed would be required to take title to the stock of Gen- 
eral Aniline and Film Corporation owned by defendant Interhandel, 
whereas, if defendant Interhandel were really Swiss owned, the United 
States would ultimately be required to return GAF to its Swiss owners. 
At stake, accordingly, wasa multimillion dollar industrial empire which 
the United States government was determined by any legal method, how- 
ever stringent, to establish as enemy-controlled. : 

12. The government had no proof of its theories, but it did have 
various plausible suspicions. The most obvious way to prove itstheory 
was through decedent, Dietrich A. Schmitz. He had set up the com- 
pany, had continuous dealings with the Swiss owners, and was a brother 
of the afore-mentioned Hermann Schmitz. If any available witness 
knew the facts, it was decedent, and if anyone so authoritative could 
once be persuaded to admit a German tie-up, the government's success 
would be certain. | 

13. Accordingly, all conceivable means of persuasion and coercion 
available in the government's arsenal of extraordinary wartime powers 
was brought to bear on this key witness. Decedent's personal assets 
were blocked in their entirety as if he were an enemy national, where- 
as he had, as it has been stated, been a United States citizen since be- 
fore the First World War. None of his own money could be spent with- 
out permission nor any assets transferred. His past tax returns, al- 
though previously examined and approved, were reopened, and resort 
was had to every variety of interrogation and inquiry. He was inter- 
viewed by innumerable government investigators, both in his home and 
upon summons to New York and Washington. He was called before a 
grand jury and questioned over a period of many days. He was in- 
dicted, together with GAF, for three separate alleged anti-trust viola- 
tions, but was told by federal prosecutors that they would recommend 
a suspended sentence if he would plead nolo contendere while admitting 
German ownership of General Aniline and Film Corporation, Defend- 
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ant appeared before various Congressional Committees which were in- 
quiring into the same question. In every inquiry or prosecution he was 
completely vindicated and no statement ever was elicited from him that 
could be interpreted as aiding the government's theories. 

14. The sole purpose of all of these government instituted pro- 
cedures was to prove one central allegation - that General Aniline and 
Film Corporation was owned or ultimately controlled by the enemy. 
This persecution continued over many years and required decedent to 
spend large sums of his own funds for legal fees. His time was en- 
tirely taken up in these defenses. His health was seriously impaired 
and on at least one occasion he collapsed under the strain of prolonged 
interrogation. He could seek no other occupation. He had to expend 
his principal to maintain himself and his family. Yet his occupation 
with these matters was by no means personal for the government was 
not concerned with punishing or prosecuting him. Decedent could 
readily have avoided all such endless vexation, harassment and ex- 
penses and loss of health, by making the one, single, simple admission 
that the government sought. But his devotion to truth and his faithful- 
ness and loyalty to his principal, defendant Interhandel, prevented this. 
Decedent suffered incalculable personal pain, hardship, suffering, loss 
and deprivation in the uninterrupted service of defendant Interhandel. 

15. Throughout the entire period from 1941 until his death in De- 
cember, 1962, decedent was encouraged in his resistance to the gov- 
ernment’s claim by loyality to his Swiss principal. He was in the clos- 
est possible touch, as far as the exigencies of the War permitted, with 
Dr. Hans Sturzenegger, a director and, until 1953, the largest single 
stockholder of defendant Interhandel; Dr. Felix Iselin, President of de- 
fendant Interhandel and a director of GAF; and Dr. Albert Gadow, gen- 
eral manager of defendant Interhandel. Decedent was authorized by 
them to institute the suit against the aforesaid usurping directors in 
1941, and directed to exercise his powers and judgment to do all 


things necessary as defendant Interhandel's attorney-in-fact to pro- 
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tect its interests and see its rightful positions preserved. He was 
thereafter continuously encouraged by defendant Interhandel to resist 
the claims of the United States Government. As soon as he was able 
to go to Switzerland after the war, he reported fully to the officials of 
defendant Interhandel, including Dr. Hans Sturzenegger. Decedent's 
entire course was approved. He was repeatedly consulted by them 
concerning their attempts to recover their stock that had been vested 
by the United States government and made numerous trips to Switzer- 
land for this purpose at his own expense. 

16. Asa result of decedent's almost single-handed effort, the 
United States government never was able to obtain proof that any Ger- 
man had any interest, direct or indirect, in General Aniline and Film 
Corporation which was significant in terms of the control of that com- 
pany. Defendant Interhandel thus was enabled at the conclusion of the 
War to demand the return of its stock in GAF that had been vested by 
the United States. After various extensive negotiations and a deter- 
mination by certain compensation commissions organized pursuant to 
the Washington Accord of 1945 that GAF was Swiss-owned and con- 
trolled, defendant Interhandel, in 1948, filed suit against the Attorney 
General of the United States in an action denominated Societe Interna- 
tionale, etc. (Interhandel - 1.G. Chemie), et al v. Kennedy, D.D.C. Civil 
No. 4360-48. Without attempting to recount the extremely complex yet 
essentially liminal history of that suit, it may be summarized by say- 
ing that the plaintiffs therein, unable to maintain a unified policy in re- 
gard to the management of their case, and the defendants, recognizing 
the difficulties of their defense, ultimately, after nearly 20 years, en- 
tered into a stipulation of settlement whereby the vested stock of de- 
fendant Interhandel was sold at a very large price and defendant Inter- 
handel became entitled to $145,568,000.00 of the proceeds. After the 
offset of certain tax claims and other amounts, the balance available 
to defendant Interhandel consists of approximately $121,600, 000.00. 
This sum has been segregated in a special account in the Treasury of 
the United States to the credit of the defendant Interhandel. 
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17. The estate of decedent has an equitable lien on this sum, 
created for or preserved to defendant Interhandel, by decedent's su- 
preme, untiring and prolonged efforts, for the value of the services he 
performed, the expenditures he made and the losses in fortune and 
health he sustained on behalf of said defendant. As president of GAF, 
the decedent was an important figure in American industry and earned 
a salary, commensurate with his stature and responsibilities, in the 
neighborhood of $100,000.00 a year. In view of the satisfaction given 
his principal, this salary would have continued until his retirement 
and almost certainly would have been very substantially increased. 
Decedent would have been entitled to a proportionately large retire- 
ment pension. Stock options would have enabled him to increase his 
share inthe company. In 1942, decedent hada fortune in excess of a 
million dollars. A substantial part of this fortune was invested in var- 
ious blue-chip stocks andin real estate that would have greatly increas- 
ed in value from 1942 to the time of his death. Decedent lost all salary 
subsequent to the time of his unlawful ouster in 1941 and virtually all 
of his pension rights. His time was So completely taken up in the de- 
fense of his Swiss principal, and he was under such a burden and cloud 
in maintaining its interest, that he was otherwise unemployable. He 
expended several hundred thousand dollars in legal fees and other ex- 


penses incident to the aforesaid government persecution, all of which 
directly benefited defendant Interhandel. He was unable to invest and 
reinvest his principal by reason of the aforementioned blocking order 


so that he was unable to take appropriate measures to protect his per- 
sonal investments in a time of great flux and change. Decedent ex- 
hausted his capital maintaining himself and his family and traveling to 
Switzerland and elsewhere on behalf of his principal. He was required 
to borrow money to meet his living expenses and, at the time of his 
death, his estate was practically insolvent. All of his loss of earnings 
and dissipation of capital are directly the result of his successful ef- 
fort to preserve and defend Interhandel's interest in GAF. 
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18. By accepting the benefits of decedent Dietrich A. Schmitz's 
efforts on its behalf and having become entitled to a large sum of 
money which it would not have obtained without the heroic:and long 
sustained effort of decedent, defendant Interhandel is obligated to pay 
to the estate of Dietrich A. Schmitz adequate compensation for the 
services he performed in creating and preserving the fund now in the 


Treasury of the United States. It is also obligated to reimburse de- 
cedent's estate for the losses he sustained while acting on defendant 
Interhandel's behalf. 

19. To allow defendant Interhandel to retain all of the fruits of de- 
cedent's efforts on its behalf, which efforts enriched said defendant 
and impoverished decedent, would constitute unjust enrichment of de- 
fendant Interhandel at the expense of decedent and his estate. 

20. Defendant Interhandel, through Dr. Sturzenegger, and later 
through Dr. Alfred Schaefer, recognized that it was indebted to dece- 
dent for his efforts and expenditures on its behalf and promised to 
make him whole and to compensate him for his efforts on behalf of de- 
fendant Interhandel from whatever funds were ultimately qecayeres 
from the United States government. 

21. The value of the services performed for Interhandel by dece- 
dent Dietrich A. Schmitz amount to $7,500,000.00 and the losses sus- 
tained by decedent in his defense of Interhandel's interest amount to 
$2,500,000.00. Accordingly, defendant Interhandel is indebted to the 
estate of Dietrich A. Schmitz in the amount of $10,000,000.00, and 
plaintiffs, as executors of decedent's estate, have a lien on the afore- 
mentioned fund in the United States Treasury for that amount. 

WHEREFORE, the premises considered, plaintiffs demand: 

1. That a rule to show cause be issued against defendant Secre- 
tary of the Treasury, to show cause why he should not be enjoined from 
disbursing any portion of the fund derived from the sale to the public 
of the stock of General Anliline and Film Corporation that had been 
seized and vested by the United States government, which fund is now 
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held in the Treasury of the United States, unless and until provision is 
made for satisfying plaintiffs' claims, and upon return of the rule to 
show cause, that the defendant Secretary of the Treasury be enjoined 
from making such disbursement. 

2. That if necessary a receiver be appointed to receive and hold 
a sum of ten million dollars ($10,000,000.00) from said fund pending 
determination of plaintiffs’ complaint for mandatory injunction against 
defendant Secretary of the Treasury. 

3. That ten million dollars ($10,000,000.00) of said fund in the 
Treasury of the United States be declared to be a trust for the benefit 
of plaintiffs, as executors of the estate of Dietrich A. Schmitz, de- 
ceased, and the amount found due to them be ordered to be paid them, 
in that capacity. 

4. That process issue against defendant Interhandel, by publica- 
tion, if necessary, so that it be caused to appear and answer the ex- 
igencies of this complaint. 


5. That judgment be entered against defendant Interhandel, in the 
amount of ten million dollars ($10,000,000.00) and the Secretary of the 
Treasury be directed to satisfy such judgment from the fund in the 
Treasury of the United States to the credit of Interhandel. 

6. That the Court afford such other or further relief as the ex- 
igencies of the case may require. 


Herman A. Schmitz 


Robert A. Schmitz 
Lloyd J. Vail 


Executors of the Estate of 
O'DONOGHUE & O'DONOGHUE Dietrich A. Schmitz, deceased 


By 
Ross O'Donoghue 
520 Union Trust Building 
Washington, D. C. 20005 
Attorneys for Plaintiffs 


CA 2091-65 COMPLAINT 


STATE OF _) 


COUNTY OF ) ** 


I, Herman A. Schmitz, do depose and say that I have; read the fore- 
going Complaint for Injunction, Money Judgment and Other Relief, sub- 
scribed by me, and know the contents thereof; that the matters and 
things stated therein of my own personal knowledge are true and those 
stated on information and belief, I believe tobe true. 


Herman A. Schmitz | 


Subscribed and sworn to before me this __ day of 


Notary Public 


STATE OF CONNECTICUT ) .. 
COUNTY OF aes 


I, Robert A. Schmitz, do depose and say that I have read the fore- 
going Complaint for Injunction, Money Judgment and Other Relief, sub- 
scribed by me, and know the contents thereof; that the matters and 
things stated therein of my own personal knowledge are true and those 
stated on information and belief I believe to be true. 


Robert A. Schmitz 


Subscribed and sworn to before me this day of | 


Notary Public 


STATE OF CONNECTICUT ) gg. 
COUNTY OF ) 


I, Lloyd J. Vail, do depose and say that I have read the foregoing 
Complaint for Injunction, Money Judgment and Other Relief, subscribed 
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by me, and know its contents thereof; that the matters and things stated 
therein of my own personal knowledge are true and those stated on in- 
formation and belief I believe to be true. 


Lloyd J. Vail 


Subscribed and sworn to before me this _ day of 


Notary Public 


[Filed August 27, 1965] 


PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 27th day of August, 1965 


Herman A. Schmitz 
Robert A. Schmitz 
Lloyd J. Vail 


vs. Civil Action No. 2091-65 


Societe Internationale Pour Participation 
Industrielles et Commerciales, S.A., et al. 


The Clerk of said Court will please send by registered airmail the 
attached copy of the complaint in the above entitled case to the defend- 
ant, Societe Internationale Pour Participations Industrielles et Com- 
merciales, S.A., a.k.a. Internationale Industrie und Handelsbeteiligun- 
gen, A.G. at the address indicated in the caption, and request a return 
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receipt thereof by airmail. This service is to be effected in accord- 
ance with the provisions of Fed. R. Civ. P. 4(i)(1)(D) 


ROSS O'DONOGHUE 
By GEORGE A. FISHER 


520 Union Trust Building 
Washington, D.C. 


Attorney for Plaintiffs — 


[Filed August 27, 1965] 
PRAECIPE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
the 27th day of August, 1965 


Herman A. Schmitz, ET AL. 
vs. Civil Action No. 2091-65 
Societe Internationale Pour : 


Participations Industrielles, etc., Et Al. 


I hereby certify that I have this 27th day of August, 1965 by regis- 
tered air mail, return receipt requested, sent to (foreign defendant) a 
copy of the summons and complaint. 


HARRY M. HULL, Clerk 


/s/ AMELIA G. SHANNON 
Deputy Clerk 
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MOTION OF DEFENDANT, SOCIETE INTERNATIONALE 
POUR DES PARTICIPATIONS INDUSTRIELLES ET COM- 
MERCIALES, S. A., TO DISMISS ACTION AND/OR TO 
QUASH RETURN OF SERVICE OF SUMMONS 


Comes now the defendant, Societe Internationale Pour des Partic- 
ipations Industrielles et Commerciales, S.A. (Interhandel), by its at- 
torneys, appearing specially, and moves this Court, pursuant to Rule 
12(b) of the Federal Rules of Civil Procedure, to dismiss this action 
and/or to quash the return of summons purported to have been served 
upon it by mail received in Switzerland August 30, 1965, under Rule 4(i) 
of the Federal Rules of Civil Procedure, on the ground that such pur- 
ported service is a nullity because it is predicated upon the assumed 
existence of a res in the District of Columbia and upon a claim to or 
lien upon such res on the part of the plaintiffs, none of which actually 
exists, as is shown by the affidavits of Dr. Alfred Schaefer, Dr. Hans 
Sturzenegger and John J. Wilson, hereto annexed and made a part here- 
of; and upon the further grounds that, in any event, substituted service 
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in this type of action is insufficient; and the Court lacks jurisdiction 
over the person of this defendant. 


WHITEFORD, HART, CARMODY & WILSON 
By /s/ John J. Wilson 


Address: 815 - 15th Street, N. W. 
Washington, D. C. 20005 


Attorneys for defendant Societe Internationale 
Pour des Participations Industrielles et Com- 
merciales, S.A. Appearing specially for the pur- 
pose of this motion, and for no other purpose. 


I hereby certify that on the 16th day of September, 1965, copies 
of the foregoing Motion, annexed affidavits and supporting memoran- 
dum were mailed, postage prepaid, to Messrs. O'Donoghue & O'Dono- 
ghue, attorneys for the plaintiffs, Union Trust Building, Washington, 
D.C., and to the offices of the United States Attorney and the Attorney 
General in the District of Columbia, for the Getentan Secretary of the 
Treasury. 


/s/ John J. Wilson 


[Filed September 20, 1965 | 


AFFIDAVIT OF DR. ALFRED SCHAEFER IN RELATION 
TO ANNEXED MOTION OF SOCIETE INTERNATIONALE 
TO DISMISS COMPLAINT AND TO QUASH SERVICE OF 
SUMMONS 


Conferation of Switzerland ) 
Canton of Zurich ) ss: 
Consulate General of the United States ) 


I, Dr. Alfred Schaefer, being duly sworn on oath depose and state 
as follows: 

That I am a director and Vice Chairman of the Board of Societe 
Internationale, etc. (called Interhandel), one of the defendants in the 
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above captioned case, andI have been such since June 1958, and I make 
this affidavit in support of Interhandel's Motion to Dismiss Complaint 
and to Quash Service of Process upon it in Switzerland by mail; that I 
have read the complaint filed in the above entitled cause and find my 
name mentioned in paragraph twenty (20) thereof; that I deny that Inter- 
handel, through me, recognized that it was indebted to Mr. Dietrich A. 
Schmitz in any sum whatever for any alleged efforts and expenditures, 
and I further deny that Interhandel, through me, ever made any of the 
promises alleged in said paragraph; that I never met, talked to or 
communicated with or in any way had any contact, directly or indi- 
rectly, with Mr. Schmitz; and so far as I know Mr. Schmitz never re- 
quested any payment of any kind whatever from Interhandel for doing 
anything set forth in said complaint; and since I became connected with 
Interhandel Mr. Schmitz did not act, and was not authorized to act, in 
any capacity for Interhandel, and there did not come to my attention 
any alleged activities by Mr. Schmitz on behalf of Interhandel. 


Dr. Alfred Schaefer 


Subscribed and sworn to before me, this _ day of September, 
1965. 


[Filed September 20, 1965] 


AFFIDAVIT OF DR. HANS STURZENEGGER IN 
RELATION TO ANNEXED MOTION OF SOCIETE 
INTERNATIONALE TO DISMISS COMPLAINT 
AND TO QUASH SERVICE OF SUMMONS 
I, Dr. Hans Sturzenegger, being duly sworn on oath depose and 
state that I have read the complaint filed in the United States District 
Court at Washington under Civil Action No. 2091-65; that I was for- 
merely a director of Societe Internationale called Interhandel, one of 
the defendants named in said civil action and am mentioned several 
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times in said complaint; that I was acquainted with plaintiffs" dece- 
dent Dietrich A. Schmitz during his lifetime; that soon after Mr. Sch- 
mitz ceased to be president of General Aniline & Film Corporation in 
1941 he no longer represented the interests of Interhandel in the United 
States and thereafter Interhandel was represented by other, chiefly 
lawyers, the principal one being John J. Wilson of Washington; and af- 
fiant denies the averments of paragraph 20 of said complaint that 
through him Interhandel either recognized that it was indebted to Mr. 
Schmitz in any sum whatever or made any of the promises set forth 
therein; and affiant further states that so far as he knows Mr. Sch- 
mitz never requested any payment of any kind whatever from Inter- 
handel for doing anything set forth in said complaint. 


Dr. Hans Sturzenegger 


Subscribed and sworn to before me this day of September, 
1965. 


[Filed September 20, 1965] 


AFFIDAVIT OF JOHN J. WILSON IN SUPPORT 
OF ANNEXED MOTION TO DISMISS 
AND/OR TO QUASH 


DISTRICT OF COLUMBIA, ss: 


I, John J. Wilson, do solemnly swear that I was attorney of record 
for the defendant herein, Societe Internationale Pour des Participations 
Industrielles et Commerciales, S.A. (called Interhandel), in Civil Ac- 
tion No. 4360-48, in which Interhandel was plaintiff and the Attorney 
General and Treasurer of the United States were defendants; that there 
is attached hereto and made a part hereof a true and exact copy of the 
Stipulation of Settlement entered into by the parties and filed in said 
Civil Action, the terms and conditions of which govern and control 
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funds and United States of America Treasury obligation, belonging to 
Interhandel, in the hands of the defendant Secretary of the Treasury, 
that the defendant Secretary is not a stakeholder of said funds and se- 
curities, as claimed by the plaintiff in his complaint, since, through 
the defendant Secretary in his official capacity, the United States Gov- 
ernment holds them as collateral security for Interhandel's indemnity 
obligations under said Stipulation, subject entirely and only to the au- 
thority and direction of the Attorney General of the United States as to 
their disposition and disbursement. (See particularly Sections VIII and 
IX of the attached Stipulation.) 

Further to show the absence of an equitable lien in favor of plain- 
tiffs' decedent under their complaint, and thus to support the annexed 
motion to dismiss and/or to quash service of process, this affiant 
states as follows: 

1. That he has been Interhandel's lawyer in the United States since 
before Pearl Harbor, all in relation to (1) the anticipated seizure of 
General Aniline & Film Corporation, most of whose stock Interhandel 
owned, by United States Government officials; (2) the vesting of such 
stock; (3) the filing of claims for its return; (4) the maintenance of liti- 
gation which followed; and (5) the settlement of the case; and during the 
entire period he maintained constant contact, in one form or another, 
with United States Government officials having to do at the time with 
the foregoing subject matters. 

2. Affiant has read the complaint filed in this case and denies that 
the decedent, Mr. Dietrich A. Schmitz, performed services or exerted 
efforts in his lifetime in the creation and preservation of the fund re- 
ferred to in paragraph 3 of the complaint; denies the averments of the 
last sentence in paragraph 17 of the complaint; and denies all aver- 
ments of fact and conclusions of law contained in the 18th paragraph of 
the complaint. 

3. Affiant first met the late Mr. Dietrich A. Schmitz after he 
ceased to be president of General Aniline & Film Corporation and be- 
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fore Pearl Harbor, and as the American attorney for Interhandel, af- 
fiant saw Mr. Schmitz on a number of occasions in the early part of the 


war years. Mr. Schmitz never told affiant that he was acting as the 
representative or attorney-in-fact of Interhandel, and to the best of af- 
fiant's knowledge and belief, he denies that Mr. Schmitz was so acting. 
After the United States entered the war in December, 1941, the Gov- 
ernment issues a Proclaimed List of Foreign Nationals, known as the 
"Blacklist", and Interhandel's name was placed on that list. As the 
result, no one in the United States could lawfully act for Interhandel 
without a license from the Foreign Funds Control of the Treasury De- 
partment, and affiant promptly obtained such a license. The Depart- 
ment of Justice took the view that affiant must also register as anagent 
for Interhandel under the Foreign Agents Registration Act, and he so 
registered. Mr. Schmitz did not procure a license from Foreign Funds 
Control to represent Interhandel, nor did he register under the afore- 
said Act; and affiant believes that because Mr. Schmitz was "blocked", 
he could not have procured a Treasury license nor registered under 
said Act, had he tried to do so. Even under his license, affiant could 
not communicate with Interhandel, or its directors, officers or em- 
ployees, but was required to have a special license for that purpose. 

It was not until after May 26, 1948 that Interhandel was taken off the 
Blacklist; and affiant was then permitted to obtain a passport to go to 
Switzerland to confer with his client. Affiant went to Switzerland in 
September, 1946 and remained there for about three weeks, meeting 
and conferring with all the directors, officers and employees of In- 
terhandel, as well as others. Thereafter, he was in the company of In- 
terhandel's general manager, Mr. Walter Germann, frequently for 
over ten years, and affiant and Dr. Hans Sturzenegger were together 
almost daily for about six months during that time. Affiant was in the 
company of Dr. Felix Iselin, former president of Interhandel for sub- 
stantial periods both in Switzerland and in the United States. Although 
affiant believes that he had the complete confidence of the Interhandel 
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people, and in numerous conferences reviewed with them personali- 
ties, facts, details, documents, etc., with relation to their case, on no 
occasion did anyone connected with Interhandel state or indicate to af- 
fiant that Mr. Schmitz was a representative of Interhandel in the United 
States after he ceased to be president of General Aniline & Film Cor- 
poration. 


/s/ John J. Wilson 
Subscribed and sworn to before me this __ day of September, 1965. 


Notary Public, D.C. 


{Filed September 27, 1965 | 


RETURN ON SERVICE OF WRIT 


United States of America, ) 


ss: CA 2091-65 
District of Columbia ) 


I hereby certify and return that I served the annexed Summons & 
Complaint on the therein-named Societe Internationale Pour Participa- 
tions Industrielles et Commerciales, S.A. or Internationale Industrie 
und Handelsbeteiligungen, A.G., by handing to and leaving a true and 
correct copy thereof with 


are not to be found in my district 


ae ate ee ee 


in the said District on the 17th day of September, 1965. 


LUKE C. MOORE 
United States Marshal 


Marshal's fees: $3.00 /s/ JEANETTA ANDERSON 
Deputy 


CA 2091-65 


en 
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MOTION OF DEFENDANT, THE HONORABLE 
HENRY H. FOWLER, SECRETARY OF THE 
TREASURY, TO DISMISS COMPLAINT 


JRHASURY, 4U VION ee OE 

Comes now defendant, the Honorable Henry H. Fowler, Secretary 
of the Treasury, by the undersigned attorneys and moves the Court to 
dismiss the complaint herein for lack of jurisdiction and for failure to 
state a claim upon which relief may be granted for the following rea- 
sons: 

1. This suit is an unconsented suit against the United States: 

2. The plaintiffs have failed to join the Attorney General of the 
United States, who is an indispensable party; 

3. The plaintiffs are attempting to obtain judicial relief with re- 
spect to discretionary duties of an executive officer of the United States 
in violation of the separation of powers doctrine which relegates such 
duties exclusively to the Executive Branch of Government; 

All as more fully set forth in the memorandum of defendant's 
points and authorities filed in support hereof. 


Respectfully submitted, 
Carl Eardley 


Acting Assistant Attorney General 
Civil Division, Department of Justice 


John C. Conliff, Jr. 
United States Attorney 


Harland F. Leathers 
Attorney 


Robert J. Wieferich 
Attorney 


Attorneys, Department of Justice 


[Filed Jan. 19, 1966] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT A. SCHMITZ, 
Plaintiff : 
Vv. : Civil Action No. 1900-65 


SOCIETE INTERNATIONALE, etc., 
and 


HENRY H. FOWLER, 
Secretary of the Treasury, 
Defendants 


and 


HERMAN A. SCHMITZ, 
ROBERT A. SCHMITZ, 


and 


LLOYD J. VAIL, 

Executors of the Estate of 

Dietrich A. Schmitz, deceased, 
Plaintiffs 


v. ‘Civil Action No. 2091-65 
SOCIETE INTERNATIONALE, etc., 
and 


HENRY H. FOWLER, 
Secretary of the Treasury, 
Defendants 


MEMORANDUM OPINION 


Ross O'Donoghue, Esq., for Plaintiffs 

John J. Wilson, Esq., for Defendant Societe Internationale, etc., 

Robert J. Wieferich, Esq., Department of Justice, for Defendant 
Fowler 


OPINION - CONSOLIDATED CASES 


These two cases were consolidated for hearing on the motions re- 
spectively filed in each. The first mentioned case is brought by Robert 
A. Schmitz against Societe Internationale, etc., known and referred to 
herein as Interhandel, and the Secretary of the Treasury. The second 
mentioned case is brought by the Executors of the Estate of Dietrich A. 
Schmitz, deceased. against Interhandel and the Secretary of the Treas- 
ury. | 

Before me are motions in each case, filed, respectively, by Inter- 
handel and the Secretary of the Treasury, hereinafter referred to as 
Secretary. 

These cases are the outgrowth of protracted litigation before this 
Court, the United States Court of Appeals for the District of Columbia 
Circuit, and the Supreme Court of the United States. It was finally 
brought to a conclusion in 1964 by the entry of a Stipulation of Settle- 
ment hereinafter referred to. The litigation involved the claim of In- 
terhandel against the Alien Property Custodian to assets of Interhandel 
including more than 90 percent of the capital stock of General Aniline 
and Film Corporation, hereinafter referred to as GAF.! | These assets 
were vested in the Alien Property Custodian under the Trading With 
The Enemy Act, 1/ under a claim that Interhandel was controlied by 
officers and stockholders who were engaged ina conspiracy with the 
German Government and German Nationals to conduct the business of 
GAF intheir interest during the war with Germany. Interhandle brought 


an action in this Court, which became the subject of the protracted liti- 
gation above referred to, contending that the assets of Interhandel had 


been illegally seized and that the assets were not enemy tainted. 

This is only a brief description of this litigation, but is sufficient 
for the purposes of the motions I am called upon to decide. 

In the case filed by Robert A. Schmitz, individually, defendant In- 
terhandel has filed a motion to dismiss and/or to quash the return of 


17 50 U.S.C. App. 5(b) 
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summons, and defendant Fowler, the Secretary, has filed a motion to 
dismiss for lack of jurisdiction and for failure to state a claim upon 
which relief may be granted. 

In the case filed by the Executors of the Estate of Dietrich A. 
Schmitz, deceased, defendant Interhandel and defendant Fowler, the 
Secretary, have filed motions identical to those filed by them in the 
other suit: 

The first mentioned case, brought by Robert A. Schmitz, individ- 
ually, asserts in brief the following: In December 1958, while plaintiff 
was in Switzerland, carrying on negotiations between Interhandel and 
certain prospective purchasers of Interhandel's interest in GAF, he 
was told by Dr. Sturzenegger, the principal stockholder of Interhandel, 
that Interhandel had decided not to sell its interest in GAF until it had 
brought to a conclusion its claim against the United States Government 
for the return of the property, and would negotiate with the United 
States Government to this end through an agent of its own choosing. 
Plaintiff's cooperation was solicited by Interhandel and he suggested 
the name of Charles E. Wilson, hereinafter referred to as Mr. Wilson, 
as Interhandel's representative for this purpose. Plaintiff reported to 
Interhandel after conferences with Mr. Wilson that the latter could be 
persuaded to act only if he were offered full powers as trustee to ne- 
gotiate a settlement of the dispute upon such terms and conditions as 
would appear honorable and just to him. Plaintiff's suggestion was ac- 
cepted, and he was asked to attempt to bring about the trusteeship of 
Mr. Wilson. Dr. Sturzenegger agreed that Interhandel would pay plain- 
tiff a fee for bringing about the Wilson trusteeship and suggested that 
2% or 3% would be more acceptable to Interhandel's stockholders than 
5% as suggested by plaintiff. Plaintiff did not consent and no agree- 
ment was reached regarding the amount or percentage to be paid to 
plaintiff, but the clear understanding was that such fee should not be 
less than 2% or 3% of the total sum obtained. Plaintiff then proceeded 
with his efforts to bring about the trusteeship of Mr. Wilson, and in 
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1960 Mr. Wilson accepted the trust powers, which he held until 1962. 
Prior to his acceptance of the trust powers it was necessary for the 
plaintiff to accomplish many tasks including convincing Mr. Wilson 
that he should accept. On or about October 26, 1959, Dr, Schaefer, the 
chief executive and chairman of the executive committee of Interhandel, 
agreed that Interhandel would pay plaintiff for his services 5% of any 
money which Interhandel might receive in settlement of its dispute with 
the United States Government, payment to be made when the settle- 
ment funds due Interhandel became available; and largely as a result 
of plaintiff's efforts the image of Interhandel was changed in United 
States Government circles and the most influential Government offi- 
cials were persuaded that justice demanded the recognition of Inter- 
handel's claim. | 
In 1964 a Stipulation of Settlement was entered into between 

Interhandel and the then Attorney General Robert F. Kennedy, in which 
they agreed that the GAF stock involved herein should be sold, and the 
sums to which under the Stipulation of Settlement Interhandel should 
be entitled should be deposited in an account to be maintained by the 
United States Treasury to be designated as Interhandel Corporation of 
Switzerland, payable only on the order of the Attorney General accord- 
ing to the provisions of the Stipulation. The stock was sold, and pur- 
suant to the Stipulation proceeds of the sale, amounting to approxi- 
mately $121,000,000.00 were deposited in the Treasury of the United 
States, of which according to the statement of counsel for defendant 
Secretary at oral argument, are now of a value of approximately $61, - 
000,000.00. Plaintiff claims that he has an equitable lien on this fund 
to the extent of 5% of the amount recovered by Interhandel, namely, 
$145,000,000.00, or $7,250,000.00. | 

The second count is based on an alleged agreement between plain- 
tiff and Interhandel that plaintiff would be compensated for the work 
performed by him and described in the first count. He alleges that no 


final agreement was reached regarding the amount or rate of his com- 
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pensation, and claims that it had a reasonable value of $150,000.00, 
which after deducting $38,000.00 already paid him on account makes 
the amount due and owing him $112,000.00. 

Accordingly, plaintiff prays for an injunction against the Secre- 
tary from making disbursements of any part of this fund until provi- 
Sion is made for satisfying plaintiff's claims; that if necessary a Re- 
ceiver be appointed to receive and hold $7,362,000.00 from the fund 
pending determination of plaintiff's complaint for a mandatory injunc- 
tion against defendant Secretary, that $7,362,000.00 of this fund be de- 
clared to be a trust for the benefit of plaintiff and the amount found to 
be due him ordered paid him, and that judgment be entered against de- 
fendant Interhandel in the amount of $7,250,000.00, plus interest, and 
in the further amount of $112,000.00, plus interest. 

Interhandel is a corporation organized and existing under the laws 
of Switzerland, having its principal place of business in Basel, Switzer- 
land. There has been no attempt to serve process on Interhandel in 
this jurisdiction, but instead service by registered airmail has been 


attempted under Rule 4, Fed. R. Civ. P. 2/ 


2/ The pertinent sections of this Rule are as follows: 

% "(e) .. . SERVICE UPON PARTY NOT INHABITANT OF OR 
FOUND WITHIN STATE. Whenever a statute of the United 
States or an order of court thereunder provides for serv- 
ice of a summons .. . upon a party not an inhabitant of or 
found within the state in which the district court is held, 
service may be made under the circumstances and in the 
manner prescribed by the statute or order, or, if there is 
no provision therein prescribing the manner of service, 
in a manner stated in this rule... 


ALTERNATIVE PROVISIONS FOR SERVICE IN A FOR- 
EIGN COUNTRY. 

(1) Manner. When the federal or state law referred to in 
subdivision (e) of this rule authorizes service upon a 
party not an inhabitant of or found within the state in 


[ Continued, next page] 
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Plaintiff asserts jurisdiction of this case by reason of the provi- 
sions of § 11-521 and § 13-336, District of Columbia Code, (Supp. IV, 
1965), 3 the general equity powers of the court in rem over a fund 
within the District of Columbia, and personal jurisdiction over defend- 


[Fn. 2. continued] 
which the district court is held, and service is to be ef- 
fected upon the party in a foreign country, it is also suf- 
ficicnt if scrvice of thc summons and complaint is made: 
. (D) by any form of mail, requiring a signed receipt, 
' be addressed and eee by the clerk of the court 
to the party to be served . 


va ~"§ec. 11-521, CIVIL AND CRIMINAL JURISDICTION. 

(a) ... the United States District Court for the District of 
Columbia, in addition to its jurisdiction asja United States 
district court and to any other jurisdiction conferred by 
law, has all the jurisdiction possessed and exercised by 
it on January 1, 1964, and has original jurisdiction of 
all: 

(1) civil actions between parties, where either or both 
of them are resident or found within the District; 
and. 

(b) Except as ‘otherwise specially provided, an action may not 
be brought in the District Court by original process 
against a person who is not resident or found within the 
District." 


"Sec. 13-336. SERVICE BY PUBLICATION ON NONRESIDENTS, 
ABSENT DEFENDANTS, AND UNKNOWN HEIRS OR 
DEVISEES. 

(a) In actions specified by subsection (b) of this section, pub- 
blication may be substituted for personal service of 
process upon a defendant who cannot be found and who 
is shown by affidavit to be a nonresident . 

(b) This section applies only to: 


* Ok OK 


(6) actions for the enforcement of mechanics" liens, and 
other liens against real or personal property within 
the District; and 


[ Continued, next page] 


OPINION - CONSOLIDATED CASES 


ant Secretary of the Treasury to control the exercise of his ministe- 
rial duty. There being no personal service on Interhandel relief can- 
not be obtained against it unless this action falls within the ambit of 

§§ 11-521 and 13-336, D.C. Code, supra, and the general equity powers 
of the court in rem over a fund within the District. 

Interhandel in its motion contends that the purported service is a 
nullity because it is predicated upon the assumed existence of a res in 
the District of Columbia, and upon a claim to or lien upon such res on 
the part of the plaintiff none of which actually exists. 

Defendant Secretary contends as a basis for his motion to dis- 
miss, that this suit is an unconsented suit against the United States, 
that plaintiff has failed to join the Attorney General who is an indis- 
pensable party, that plaintiff is attempting to obtain judicial relief with 
respect to discretionary duties of an executive officer of the United 
States. 

As I see it, there is a res, in a general sense, within the District 
of Columbia, namely, a portion of the proceeds of the sale of the GAF 
stock, under the Stipulation of Settlement which proceeds have been 
deposited in an account maintained by the United States Treasury. 
But the question is whether it is a res which can be reached by plain- 
tiff for the purpose of maintaining his suit against Interhandel and for 
the payment of his alleged claim. Under the Stipulation of Settle- 
ment, Ya portion 5, of the proceeds of this sale of the GAF stock 


{Fn. 3, continued] 

(7) actions that have for their immediate object the en- 
forcement or establishment of any lawful right, claim, 
or demand to or against any real or personal prop- 
erty within the jurisdiction of the court." 


4/ Made a part of the Motions herein filed in this Court and filed in 
1964 in C.A. 4360-48, of which this Court takes judicial notice. 


5/ Approximately one-half after substantial deductions. 
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(which I shall hereinafter refer to for convenience as the "fund"), was 
deposited in the United States Treasury solely and entirely on the ba- 
sis of the Stipulation of Settlement. The Stipulation proyided that the 
fund 'shall be held by the United States as security for the faithful per- 
formance by Interhandel of the indemnity obligations imposed upon it" 
by the Stipulation, and that "redemptions" of this fund "for Interhandel 
shall be made from time to time, as determined by the Attorney Gen- 
eral, to the extent that the Attorney General determines" that it is "no 
longer needed to secure the faithful performance by Interhandel of the 
indemnity obligations imposed upon it,"’ and provided generally that 
Interhandel shall indemnify and hold harmless the United States, the 
Attorney General and all other officers, agents and employees of the 
United States from any and all claims, actions and liabilities which 
might arise under certain provisions of the Stipulation, particularly 
claims of the Government of the Netherlands, relating to the shares 
sold and claims arising out of the operations of GAF while under its 
government control over a period in excess of 20 years and ending as 
a result of the filing of the Stipulation of Settlement. The Stipulation further 
provided that this fund shall be payable only on order of the Attorney 
General according to its provisions, and that defendant Secretary shall 
be entitled to rely on any order for payment by the Attorney General 
as being in accordance with the provisions of the Stipulation. It will 
thus be seen that the fund, in whole or in part, can only be disbursed 
by the defendant Secretary upon the order of the Attorney General, and 
that it is being held as an indemnity to satisfy the claims referred to 
in the Stipulation. There is no presently outstanding order by the At- 


torney General releasing the fund, and neither it, nor any part thereof, 


can be acquired by Interhandel until released by him. 

Over the years there have been a number of actions of a similar 
character which have been filed in this court seeking to. impress an 
equitable lien on a fund in the United States Treasury. Several have 
been taken to the Court of Appeals, and two to the Supreme Court. 
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Among these cases are Houston v. Ormes, 252 U.S. 469; Mellonv.Or- 
inoco Iron Company, 266 U.S. 121; Doerschuck v. Mellon, 60 App.D.C. 
383; and McCormack v. Harrah, 60 App. D.C. 260. It would needlessly 
burden this Opinion to discuss these cases separately, because the 
principle of law announced therein is unvarying and identical, and it is 
this: In order to impress an equitable lien upon a fund in the United 
States Treasury, it is necessary that there exist several elements, 
namely, the Treasury officials must be charged with the performance 
of no duty other than the ministerial duty of making disbursement of 
the fund. It must be such a duty as could be compelled by mandamus, 
or a receivership. The United States must not be in the position of a 
debtor or creditor, but the fund must be an especially earmarked ac- 
count to which the Treasury officials are under no other responsibility 
than that of the ordinary stakeholder, and the United States must have 
no claim or interest in the fund. 

Applying these principles to the instant case, there would seem to 
be no doubt that these necessary elements are lacking. Here the United 
States has a direct and real interest, namely, the retention of the fund 
to indemnify it and certain federal officials from liability arising out of 
the sale of GAF stock. Here the defendant Secretary has no right to 
make any disposition of the fund except upon the order of the Attorney 
General. Here the Attorney General is not a party to the suit, and if he 
were, clearly his duties in connection with the fund are not ministerial 
but involve discretion. Here neither the United States nor defendant 
Secretary is a mere stakeholder, but he is holding the funds for the 
benefit of the United States. Here the action is clearly one against the 
United States which has not consented to be sued. 

The action, therefore, cannot be maintained because it fails to 


state a claim upon which relief may be granted, does not present the 
requisite facts for the establishment of an equitable lien and therefore 
does not provide the basis for substituted service of process as at- 
tempted. 


’ 
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Apparently realizing the unsupportable position in which he is 
placed under the law announced in the authorities above ‘mentioned, 
plaintiff has filed a memorandum in which he states he is willing to 
postpone receipt of the moneys to which he is entitled until the Govern- 
ment is satisfied that such money can be disbursed without injury to 
its security interest in the fund. This proposed modification of plain- 
tiff's suit would not alter its inherent character. It would still be one 
against the United States which has not consented to be sued, and is an 
attempt to assert a lien on, and thereby permit the court to acquire 
jurisdiction over, a fund, when, as and if it reaches a posture which 
might make it subject to a lien. I know of no juridical basis for such 
an action, but to support his position for a "postponed" lien which in 
effect, as stated, is the assertion of a cause of action which does not 
now exist, but which may exist at some future time, he has referred to 
two sections of the United States Code, namely, 40 U.S.C. §§ 308,309, 
and 28 U.S.C. § 2410. On its face, 40 U.S.C. § 308 does not furnish the 
requisite consent. It provides that "nothing herein contained shall, 
however, be considered as recognizing or conceding any right to en- 
force by seizure, arrest, attachment, or any judicial process, any 
claim against any property ... held... by the United States, or by 
any department thereof ... or as waiving any objection to any pro- 
ceeding instituted to enforce any such claim." Section 309 is based 
upon § 308 and, consequently, likewise does not furnish consent. This 
statute also involves the exercise of discretion by the Secretary of the 
Treasury. | 

Nor does 28 U.S.C. § 2410 supply consent. Subsection (a) which 
contains the pertinent provisions of § 2410 does not authorize a suit 
against the United States unless there are jurisdictional grounds in- 
dependent of the statute. Remis v. United States, 273 F.2d 293 (1st 


Cir. 1960). Furthermore, the section is limited in purpose and appli- 


cation to situations involving the quieting of title or foreclosing of 
mortgages or other liens on real or personal property and clearing 
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real estate titles of questionable or valueless Government liens. See 
Quinn v. Hook, 231 F. Supp. 718 (E.D.Pa. 1964), aff'd, 341 F.2d 920 
(1965). See also, United States v. Brosnan, 363 U.S. 237 (1960). 

In view of the foregoing, it is unnecessary to reach the point 
raised by Interhandel that because of the denial of the contractual 
claims of plaintiff by sworn affidavits it is necessary, before a lien 
can attach, first to hold a hearing to determine the factual basis of 
their claim on which jurisdiction is predicated, under the authority of 
KVOS v. Associated Press, 299 U.S. 269; McNutt v. General Motors 
Acceptance Corporation, 298 U.S. 178; and Chase v. Wexler, 225 U.S. 
79. 

In the second suit brought by the executors of the estate of Die- 
trich A. Schmitz, deceased, against the defendants, plaintiffs, briefly 
stated, set forth that the deceased in 1930 was asked by Interhandel to 
represent it in all of its business interests in the United States, and 
was authorized by it to invest very substantial sums of money in vari- 
ous American corporations; that in 1929 he bought stock in the Ameri- 
can I. G. Chemical Corporation, which later was merged with Agfa 
Asco Corporation and became GAF; that he performed numerous serv- 
ices for Interhandel to protect its interests after the vesting of the 
GAF stock, and that by his devotion to truth and faithfulness and loyalty 
to Interhandel he prevented the Government from obtaining evidence 
which would have defeated its claim for the return of the stock of GAF. 
They also allege that the deceased expended several hundreds of thou- 
sands of dollars in this connection, all inuring to the benefit of Inter- 
handel, and that Interhandel promised to make him whole and to com- 
pensate him for his efforts on its behalf from whatever funds were ulti- 
mately recovered from the United States Government. They allege that 
the value of his services is $7,500,000.00, and that his losses amount 
to $2,500,000.00, and accordingly they claim that Interhandel is indebted 
to the estate in the amount of $10,000.000.00. They have prayers simi- 
lar to those in the preceding case brought by Robert A. Schmitz, who 
is also one of the executors of this estate. 
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For the reasons hereinabove set forth in the suit brought by Rob- 
ert A. Schmitz, individually, the same decision must be reached in this 
suit by the Executors of the Estate of Dietrich A. Schmitz, deceased. 

Counsel will, therefore, present on notice orders in both cases 
dismissing the actions without prejudice to plaintiffs, if they are so 
advised, to present their claims in a new action if and when defendant 
Secretary has funds in his possession solely for distribution after re- 
lease thereof by the Attorney General. 


/s/ D. Pine 
Judge 
Dated: January 19, 1966 


[Filed January 25, 1966] 


Civil Action No. 1900-65 
ORDER DISMISSING ACTION 


This cause having come on for hearing on the motion of defendant 


Interhandel to dismiss and/or to quash the return of summons and the 
motion of defendant, Henry H. Fowler, the Secretary of the Treasury, 
to dismiss for lack of jurisdiction and for failure to state a claim upon 
which relief may be granted and the Court having considered the plead- 
ings, memoranda, affidavits and arguments of the parties, and it ap- 
pearing to the Court, as more fully set forth in the Memorandum Opin- 
ion herein, dated January 19, 1966, that the complaint should be dis- 
missed, it is by the Court this 25th day of January, 1966, 

ORDERED, that the complaint be and it hereby is dismissed with- 
out prejudice to plaintiff presenting his claim in a new action if and 
when defendant Secretary has funds in his possession solely for distri- 
bution after release thereof by the Attorney General. 


/s/ David A. Pine 
Judge 


CA 1900-65 ORDER DISMISSING 


No objections as to form: 


Ross O'Donoghue 
Attorney for Plaintiff 


Robert J. Wieferich 
Attorney for defendant, 
Henry H.:Fowler 


Civil Action No. 2091-65 
[Filed January 25, 1966] 


ORDER DISMISSING ACTION 


This cause having come on for hearing on the motion of defendant 
Interhandel to dismiss and/or to quash the return of summons and the 
motion of defendant, Henry H. Fowler, the Secretary of the Treasury, 
to dismiss for lack of jurisdiction and for failure to state a claim upon 
which relief may be granted, and the Court having considered the 
pleadings, memoranda, affidavits and arguments of the parties, and it 
appearing to the Court, as more fully set forth in the Memorandum 
Opinion herein, dated January 19, 1966, that the complaint should be 
dismissed, it is by the Court this 25th day of January, 1966. 

ORDERED, that the complaint be and it hereby is dismissed with- 
out prejudice to plaintiffs presenting their claim in a new action if and 
when defendant Secretary has funds in his possession solely for dis- 
tribution after rlease thereof by the Attorney General. 


No objections as to form: /s/ David A. Pine 


Ross O'Donoghue Judge 


Attorney for Plaintiffs 


Robert J. Wieferich 
Attorney for Defendant 
Henry H. Fowler 


[Filed January 25, 1966] Civil Action No. 1900-65 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of January, 1966, that plain- 
tiff Robert A. Schmitz hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court en- 
tered on the 25th day of January, 1966 in favor of defendants against 
said plaintiff. 


/s/ Ross O'Donoghue 
Attorney for Plaintiff 


Copies to be sent to: 


John J. Wilson, Esq., 815 - 15th Street, N.W., Washington, D. C. 
20005, attorney for defendant Societe Internationale Pour Partic- 
ipations Industrielles Et Commerciales, S.A. 


Robert J. Wieferich, Attorney, Civil Division, U.S. Department of 
Justice, Washington, D.C., attorney for defendant Fowler. 


[Filed January 25, 1966] Civil Action No. 2091-65 
NOTICE OF APPEAL 


Notice is hereby given this 25th day of January, 1966, that plain- 
tiffs Herman A. Schmitz, et al, Executors of the Estate of Dietrich A. 
Schmitz, deceased, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court en- 
tered on the 25th day of January, 1966 in favor of defendants against 
said plaintiffs. 


Attorney for Plaintiffs 
Union Trust Building, 
Washington, D. C. 


Copies to be sent to: 


John J. Wilson, Esq., 815 - 15th Street, N.W., Washington, D.C. 
20005, Attorney for defendant Societe Internationale Pour Partic- 
ipations Industrielles Et Commerciales, S.A. 


Robert J. Wieferich, Attorney, Civil Division, U.S. Department of 
Justice, Washington, D.C., attorney for defendant Fowler. 


IN TIE 


United States District Cour 


For tie District or CoLuMBiA 


Civil Action No, 4360-48 


Societe INTERNATIONALE, ete. (INTERHANDEI-I.G. 
Cuemie), ET AL., Plaintiffs, 


v. 


Ronert F. Kesnxepy, ATTORNEY GENERAL OF TILE 
Unitep States, ete, et al., Defendants, 


STIPULATION OF SETTLEMENT (DECEMEBER 20. 19693) 
AS AMENDED BY SUPPLEMENTARY AGREEMENT 
(MARCH 285, 1964) 


-_--Phis-Stipulation-of Settlement..(hereinafter_referred to... 


as this ‘‘Stipulation’’) to be filed with the Court, made as 
of this 20th day of December, 1963, to compromise, settle 
and dispose of, as among the parties to this Stipulation, 
Civil Action No. 4360-48 in the United States District Court 
for the District of Columbia (hereinafter referred to as the 
‘“Action’’), without prejudice to the rights of parties to 
the Action who do not consent to the settlement of the 
Action, witnesseth that the parties hereto do stipulate and 
agree as follows: 


e 


2 
SECTION I: PARTIES TO THIS STIPULATION 


The parties to this Stipulation are: 


1, Societe Internationale Pour Participations Tudus- 
trielles et Commerciales S. A. (also known as Internation- 
ale Industrie und Handelsbeteiligungen A. G., formerly 
named Internationale Gesellschaft fur Chemiseche Unter- 
nehmungen A. G. (I. G. Chemie), and Societe Tnternation- 
ale Pour Enterprises Chimiques S. A, (T. G. Chemie), and 
hereinafter referred to as ‘‘Interhendel’’), a corporation, 
incorporated under the laws of Switzerland, whose office is 
at Basle, Switzerland; and 


9, Robert F. Kennedy, as Attorney General of the United 
States of America (hereinafter referred to as the ‘‘At- 
torney General’’), successor to the Alien Property Cus- 
todian (hereinafter referred to as_ the ‘*Custodian’’); 
and Kathryn O’Hay Granahan, as Treasurer of the 
United States of America (hereinafter referred to as the 
“Tyreasurer’’), 


SECTION II: RECITALS 


1, GAF Shares Claimed by Interhandel 

‘hose shares of the common stock of the General Aniline 
& lilm Corporation which were vested pursuant to the 
Trading with the Enemy Act and which are subject to 
the Action are described in Schedule A annexed to this 


‘Stipulation. Said- corporation. is hereinafter.referred to. 


as “GAF”’, and said shares (together with any shares 
issued in substitution of or in exchange for said shares 
pursuant to one plan of recapitalization described in Sec- 
tion IV of this Stipulation) are hereinafter referred to 
as ‘‘GAF Shares”’, 


2. Vested Cash Claimed by Interhandel 

The cash accounts which were vested pursuant to the 
Trading with the Enemy Act and which are subject to the 
Action are described in Schedule B annexed to this Stipu- 
lation. 


9, Intorhandol Shares 


During 1944, 1945, and 1946, in lieu of cash dividends, 
GAF dcelared and distributed to the Custodian and the 
Attorney General, as dividends on the GAF shares held 
by the Custodian and the Attorney General, 28,238 half- 
paid shares and 55,610 fully-paid shares of the capital 
stock of Interhandel, and the Attorney General, as sue- 
cessor to the Custodian, now holds those shares (except 
for $22 half-paid shares presently in the custody of Inter- 
handel). Of the above mentioned shares 822.76 half-paid 
shares and 1,627.89 fully-paid shares are held by the 
Attorney General and not claimed by Interhandel. The 
Attorney General has determined that it is in the public 
interest to sell to Interhandel, at private sale, upon the 
terms and conditions set forth in this Stipulation, all 
shares described in this paragraph 3. 


4. Taxes 


The cash dividends received by the Attorney General 
of the United States as successor to the Alien Property 
Custodian and his predecessors in office, on the GAT’ shares 
referred to in paragraph 1 of this Section II, and the eash 
sums received hy the Attorney General, as described in par- 
agraph 2 of this Section II, are on deposit in the United 
States Treasury in Account Symbol 15X-8404, Alien Prop- 
erty Fund, World War II. Out of said amount, United 
States taxes have been paid to December 31, 1950, upon 
those sums and upon the value of Interhandel shares de- 
scribed in paragraph 3 of this Section II, and the bal- 
ance remaining on deposit in said account is the sum of 
$2,998,183.96. There remain to be paid from said account 
additional United States taxes on cash dividends received 
by the Attorney General subsequent to December 31, 1950. 
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§ Administrative Proceedings and 
Commencement of the Action 


(a) On or about February 1, 1948, and also on or 
about June 2, 1948, Interhandel filed notices of claim 
for return of property with respect to the vesled prop- 
erty referred to in paragraphs 1, 2, and 3 of this 
Section II. 


(b) On October 21, 1948, Interhandel instituted the 
Action for the return of the property referred to in 
paragraphs 1, 2, and 3 of this Section II. 


6. Counterclaims 


On March 4, 1949, and December 21, 1949, the Attorney 
General filed counterclaims in the Action, seeking the re- 
covery from Interhandel of: 


(a) The sum of $9,498,220 for income taxes, penal- 
ties and interest allegedly due from Interhandel for 
the years 1929 through 1933. 


(b) The sum of $67,128 with interest, for 411 fully- 
paid Interhandel shares allegedly converted by Inter- 
handel in 1949. 


(c) The sum of $265,574 with interest, for 1,626 
fully-paid Interhandel shares allegedly made worth- 
less by Interhandel’s refusal to recognize the Attorney 
General as owner, 


(d) The sum of $2,720,489 with interest, for 27,416 
half-paid Interhandel shares allegedly made worthless 
by Interhandel’s refusal to recognize the Attorney 
General as owner. . 


(ce) The sum of $8,817,206 with interest, for 53,984 
fully-paid Interhandel shares allegedly made worth- 
less hy Interhandel’s refusal to recognize the Attorney 
General ag owner. 


7. Authority of Signatorios 


(a) The Attorney General is the officer of the United 
States of Ameriea authorized to settle and compromise 
the Aetion and, on behalf of the Defendants in the 
Action, enter into this Stipulation. 


(b) At its general meeting of shareholders held on 
March 20, 1963, the shareholders of Interhandel ap- 
proved in principle the settlement of the Action upon 
the principles set forth in this Stipulation, By resolu- 
tion dated December 2, 1963 duly authorized, excented, 
authenticated and preved and filed with the Attorney 
General, Interhandel has authorized its undersigned 
attorney, John J. Wilson, in its behalf to settle and 
compromise the Action and to enter into this Stipu- 
lation. 


8, Intervenors 


In consideration of the settlement of the Action, certain 
Intervenors in the Action have agreed to dismiss with 
prejudice their complaints in intervention. These Inter- 
yenors (hereinafter referred to as ‘‘Consenting Inter- 
yenors’’) are listed in Schedule C annexed to this Stipula- 
tion, as said Schedule C may be amended. Certain other 
Jntervenors in the Action, deseribed in paragraph 2 of 
Section IV of this Stipulation, have not agreed to the 

~ settlement of the Action. Those Intervenors (hereinafter 


referred to as ‘‘Nonconsenting Tntervenors’’) are listed 


+ Schedule D annexed to this Stipulation, as said Schedule 
D may be amended pursuant to paragraph 1 of Section 
VII of this Stipulation. 


9. GAF Shares Not Claimed by Interhandel 


As a result of various vesting actions taken pursuant to 
the provisions of the Trading with the Enemy Act and 
executive orders and regulations thereunder, the Attorney 
General now holds 85,270 shares of the common A stock 


of GAF which are not elaimed by Interhandel and are not 
subject to the Action. References in this Stipulation to 
“GAL shares’? shall not be deemed to include or refer to 
the GAF shares described in this paragraph 9. 


SECTION III: MATTERS TO BE ACCOMPLISHED 
BEFORE SALE 


1, At any time after February 10, 1964, upon 10 days 
written notice to Interhandel from the Attorney General, 
Interhandel shall: 


(a) Deliver or cause to be delivered to the A\torney 
General the releases described in clases (i) and (ii) 
of this subparagraph (a). The releases therein de- 
scribed shall be in favor of the United States, the At- 
torney General and all other officers, agents and em- 
ployees of the United States, and shall release any 
claims to any of the money or property described in 
paragraphs 1, 2, and 3 of Section II of this Stipulation. 
hose releases are as follows: 


(i) A release from the Confederation of Switzer- 
land of any claim which it might be in a position to 
expouse on behalf of: (A) itself or any of its polit- 
ical subdivisions; or (B) any Swiss national person. 


(ii) Releases from each of the following persons, 
or their suecessors in interest: 


Osmon A. G. (Schaffhausen) 

Anlage und Verwaltung, A. G., formerly named 
Industrie-Bank A, G. (Zurich) 

N. V. Maat.Voor Ind. en Handelsbelangen 

H. Sturzenegger, for himself, and for H. Stur-’ 
zenegger & Cic., as successor to Hd. Greu- 
tert & Gie. (Basle), including without limita- 
tion, its interest in Grutchemie-Konsortium 
(Basle). 


Union Bank of Switzerland, 
Deutsche Laenderhank (lrankfurt). 
Banque Federale, 

(bh) Obtain from the Government of the Netherlands 
and deliver to the Attorney General the release of any 
elaim which the Government of the Netherlands might 
be ina position to espouse on behalf of (i) itself or any 
of its political subdivisions, (ii) Interhandel or persons, 
if any, who, at the time such elaim arose or is as- 
serted, controlled or control Interhandel, were or ave 
controlled by Interhandel, or with Interhandel, were 
or are under common control, or (iii) any Dutch na- 
tional person. Such release shall be in form satisfac- 
tory to the Attorney General, and shall be in favor of 
the United States, the Attorney General, and all other 
officers, agents and employees of the United States, 
and shall release all claims to any of the money or 
property described in paragraphs 1, 2, and 3 of See- 
lion If of this Stipulation. If, at the time specified in 
the first sentence of this paragraph 1, Interhandel shall 
he unable to deliver the release deseribed in this sub- 
paragraph (b), then, until the Attorney General is 
satisfied that the Government of the Netherlands can 
or will maintain no such claim, Interhandel shall be 
hound to the indemnity set forth in paragraph 3 of 
Seetion JX of this Stipulation. 

(c) Present evidence satisfactory to the Attorney 
General that it has delivered to GAF for cancellation 
all cortifieates representing GAF shares held by Inter- 
handel or persons, if any, controlling Interhandel, con- 
trolled by Tnterhandel, or, with Interhandel, under 
common cuitrol, the shares covered thereby being ulti- 
mately embraced in Cert. #AO 4184 and Cert. #A0 
4169, both dated May 5, 1948, issued in the name of 
the Attorney General. 

(a) Present evidence satisfactory to the Attorney 
General that it has dismissed with prejudice the case 
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of Societe Internationale jete] v. Commissioner of 
Internal Revenue, Docket No. 24177 in the ax Court 
of the United States. 


(ec) Deliver to the Attorney General an instrument, 
in form satisfactory to the Attorney General, evidenc- 
ing that it has appointed John J. Wilson as attorney- 
in-fact to aceept service of process on its behalf for 
such proceedings between the parties to this Stipula- 
tion as may be necessary to the interpretation or en- 
forcement, or both, of this Stipulation or any judgment 
concluding the Action between Interhandel and the 
Defendants, but for no other purpose and no other 
extent whatsoever. 


. Interhandel agrees: 


(a) That in case of the death, incapacity, resigna- 
tion, or removal by Interhandel of John J. Wilson, 
attorney-in-fact as aforesaid, or any successor, Inter- 
handel shall within 30 days appoint as his successor a 
person selected by Interhandel; Provided, however, 
That Interhandel’s attorney-in-fact shall always be a 
person regularly resident in the District of Columbia 
or a firm or corporation maintaining an office in the 
District of Columbia. 


(b) That if for any reason Interhandel should fail 
to appoint a successor attorney-in-fact as so required, 
then, the Clerk of the United States District Court for 
the District of Columbia shall be deemed to be Inter- 
handel’s attorney-in-fact, and that service of process 
upon such Clerk, for the purposes stated in subpara- 
graph 1(e) of this Section IIT, shall be valid service 
of process upon Interhandel; and ; 


(c) That Interhandel shall maintain an attorney-in- 
fact as provided in subparagraph 1(e) of this Section 
III until one year shall have elapsed after the last pay- 

i 


n 
i) 


ment pursuant to Section VIIT of this Stipulation shall 
have been made to Interhandel. 


3. As soon as practieable, the Attorney General shall 
appoint a Conunittee of Financial Advisors (hereinafter 
referred to as the *Committee’’), one of whose members 
shall be suggested by Tnterhandel. In ease of the death, 
Incapacity or resignation of any member of the Committee, 
the Antorey General shall appoint a successor meinber ; 
Provided, That if it heeames necessary to replace the mem- 
ber suggested by Interhandel, Tnterhandel will be invited 
to snegest a replacement. No member of the Committee is 
or shall be (a) an Intervenor, or (h) a person who is or 
has been a director, officer, agent, or directly or indirectly 
interested in the peenniary profits or contracts of Inter- 
handel or persons, if any, controlling Interhandel, con- 
trolled hy Tnterhandel, or with Tnterhandel, under common 
control. The Committee will act by majority vote, and will 
advise the Attorney General with respect to the recapitali- 
zation of GAT and the sale of GAF shares as provided in 
Sections IV and V of this Stipulation. Reasonable fees 
and expenses of the Committee will be paid by the At- 
torney General and reimbursed as provided in paragraph 
Q(a) of Section VI of this Stipulation. 


SECTION IV: RECAPITALIZATION 


-1..The Attorney General has determined that a reeapi- 


~ talization of GAF will facilitate the sale of GAT’ shares as 


provided for in Section V of this Stipulation, and shall, 
with the advice of the Committee, prepare a plan of re- 
capitalization. Interhandel and the Attorney General 
agree to take such action in the United States District 
Court for the District of Columbia as may be necessary to 
enable the Attorney General to effect such recapitalization. 


2, Upon the successful completion of such action as 
Interhandel and the Attorney General shall have taken 


pursuant to paragraph 1 of this Section TV, the Attorney 
General shall cause a meeting of the shareholders of GAI 
to be held to consider and vote upon such plan, At least 
30 days before such mecting, the Attorney General shall 
mail to cach Nonconsenting Intervenor, at the address listed 
in Schedule D to this Stipulation (or at such other address 
of which the Attorney General may have received written 
notice) a copy of the plan, and a ballot by which each 
Nonconsenting Intervenor may signify his approval or dis- 
approval of the plan. At such mecting, the Attorney Gen- 
eral, in person or by proxy, shall vote against the adoption 
of the plan that number of GAF shares whieh is shown on 
Schedule D to this Stipulation to be subject to the claims of 
those Nonconsenting Intervenors who shall have advised 
him before such meeting that they disapprove of the plan; 
and he shall not vote at all that number of GAT shares 
which is shown on Schedule D to this Stipulation to be sub- 
ject to the claims of those Nonconsenting Intervenors who 
shall have failed to advise him whether they approve or 
disapprove of the plan. The Attorney General shall, in 
person or by proxy, vote all other GAT’ shares in favor of 
the plan; Provided, That in the event that the Attorney 
General, with the advice of the Committee, should conclude, 
in his discretion, that because of changed circumstances 
carrying out the plan of recapitalization would not facilitate 
the sale of GAF shares as provided in Section V of this 
Stipulation, he may cause such plan of recapitalization to be 


abandoned. If such plan of recapitalization is adopted, 


the Attorney General shall authorize and instruct the 
appropriate officers of GAF to take all steps necessary for 
carrying out such plan of recapitalization. 


ll 


SECTION V: SALE OF GAF SHARES 


1.° After completion or abandonment of the recapitali- 
zation referred to in Section IV of this Stipulation, the 
Attorney General shall offer for sale, pursuant to the 
provisions of the Trading with the Enemy Act, as amended, 
and pursuant to the provisions of this Stipulation, all GAF 
shares except those which may be reserved in respect of 
Nonconsenting Intervenors. 


2. The time, manner, terms and conditions of the offer 
for sale referred to in paragraph 1 of this Section V, the 
acceptance or rejection of any offer received, and the 
making of any sale of GAF shares, shall be determined by 
the Attorney General, with the advice of the Committee, 
in accordance with the Trading with the Enemy Act and 
regulations issued thereunder. 


3. Interhandel consents to a sale of GAF shares pur- 
snant to this Section V. 


4,.° The net proceeds of any sale (as defined in sub- 
paragraph 2(b) of Section VI of this Stipulation) provided 
for by this Section V shall be deposited in the United States 
Treasury in Account Symbol 15X-8404, Alien Property 
Fund, World War TI, and shall be held in that account 
pending cither the entry of a judgment in the Action upon 
the consent of Interhandel and the Attorney General or 
the filing by the parties to this Stipulation of a praccipe 
of dismissal of the Action with prejudice; thereupon the 
share of the proceeds to which Interhandel shall be en- 
titled, pursuant to paragraph 4 of Section VI and para- 
graph 3 of Section VII of this Stipulation shall be held in 
accordance with the provisions of Section VIII of this 
Stipulation. 


5. If the Attorney General sells the shares of GAF 
stock described in paragraph 9 of Section II of this Stipu- 


* As amended by Supplementary Agreement (March 25, 1964). 
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lation at the same time as the sale of GAT shares held 
in accordance with this Section V, the proceeds from the 
sale of those shares described in paragraph 9 of Section 
II of this Stipulation shall not be deemed to be part of 
the proceeds subject to this Stipulation. 


SECTION. VI: DISPOSAL OF ASSETS 


The proceeds of the sale described in Section V of this 
Stipulation and the money and other property described 
in paragraphs 2 and 3 of Section IT of this Stipulation 
shall be divided between the United States and Interhandel 
as follows: 


1.° Of the $2,998,183.86 now on deposit in the Treasury 
of the United States in Account Symbol 15X-S404, Alien 
Property Fund, World War II, the United States shall 
receive, and shall be the absolute owner of, $2,938,183.86 ; 
and the Attorney General shall place $60,000 in the fund 
of Reserved Property described in paragraph 1 of Section 
VII of this Stipulation. 


2. Of the proceeds of the sale held pursuant to Section 
V of this Stipulation, the United States shall receive and 
shall be the absolute owner of the following sums and 
amounts: 


(a) An amount equal to the total of (i) expenses in- 
curred by the United States (including reasonable fees 
and expenses of the Committee) and by GAF (and re- 
imbursed or to be reimbursed by the United States to 
GAF) in connection with the settlement, in connection 
with the recapitalization described in Section IV of this 
Stipulation, and in connection with the sale of GAF 
shares described in Section V of this Stipulation, 4nd 
(ii) the compensation of the Special Master appointed 
by Order of this Court entered in this action on Feb- 
ruary 14, 1950, which compensation was fixed by agree- 


As amended by Supplementary Agreement (March 26, 1964). 


ment between the parties and the Court on February 10, 
1950, and is to be paid to the Special Master by the 
United States. If the Attorney General sells the 
shares of GAF stock described in paragraph 9 of Sec- 
tion II of this Stipulation at the same time as the sale 
of GAF shares held pursuant to Section V of this 
Stipulation, and if he should ineur expenses which 
relate to the sales of both blocks of stock, he shall 
make an equitable allocation of such expenses against 
the respective proceeds of sale of each such block. 


(b) 50% of the remaining proceeds from the sale of 
GAT shares held in accordance with Section V of this 
Stipulation after the sum described in subparagraph 
(a) of this paragraph 2 has been deducted (said re- 
maining proceeds being hereinafter referred to as the 
‘*net proceeds’’). 


(c) An additional sum of $23,900,000. 


(d)* An additional sum equal to $60,000 plus 50% 
of the value of the reserved GAF shares described in 
Section VII of this Stipulation. Tor the purposes of 
this subparagraph (d), the value of reserved GAF 
shares shall be determined by multiplying the number 
of reserved GAF shares by the average gross price 
per share received by the Attorney General upon the 
sale held pursuant to Section V of this Stipulation. 


“3 Timnediately after the sale held pursuant to” Section ~~ 


V of this Stipulation, and in consideration of Interhandel’s 
agreement to the division of the sales proceeds as set forth 
in this Section VI, the Attorney General shall sell and 
deliver to Interhandel, and Interhandel shall receive and 
shall be the absolute owner of the 28,238 half-paid and the 
55,610 fully-paid Interhandel shares referred to in para- 
graph 3 of Section II of this Stipulation. 


* As amended by Supplementary Agreement (March 25, 1964). 


$. Subject to the provisions of Section VIII of this 
Stipulation, Interhandel shall be entilled to the following 
sums and amounts: 


(a) The halance of the net proceeds remaining after 
{he sums deserihed in subparagraphs 2(b), 2(¢), and 
2(a) of this Section V1 shall have heen deducted ; 
Provided, That such sum shall be held subject to the 
provisions of Sections VIIT and IX of this Stipulation. 


(b) Tn addition, the proceeds of any Reserved Prop- 
erly which, at the time deseribed in paragraph 3 of 
Section VII of this Stipulation shall not have been 
awarded to Nonconsenting Intervenors; Provided, 
That any such property shail be held subject to the 
provisions of Sections VIII and IX of this Stipulation. 


SECTION VII: PRESERVATION OF RIGHTS OF 
NONCONSENTING INTERVENORS 


1.° The parties to this Stipulation have determined, in 
accordance with the method used hy the Court in its find- 
ines of fact and conclusions of law filed in the Action on 
March 15, 1957, the maximum number of A and B GAF 
shares to which all Noneconsenting Intervenors might be 
entitled if they should prevail in their claims. Schedule 
D to this Stipulation lists, as to each Nonconsenting Inter- 
yenor, his name, his last known address, the number of 
Interhandel shares of which he claims to be owner, his 


~ proportionate interest-in-Interhandel, and. the maximum. _. 


number of A and B GAF shares to which he might be 
entitled if he should prevail in his claim, The Attorney 
General shall reserve from the sale to be held pursuant to 
Section V of this Stipulation the number of A-and B CAF 
shares shown on said Schedule D, as it may be amended, 
and any GAF shares received by him in respect of such A 
and B GAF shares upon the carrying out of any plan of 
recapitalization. The Attorney General also shall deduct 
from the sum described in paragraph 1 of Section VT of 


* Ae amended by Supplementary Agreement (March 25, 1964). 
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this Stipulation and shall reserve, subject to the Non- 
consenting: Intervenors' elaims to a proportionate interest 
in the vested cash and in the increment upon A and B 
GAP shares, the sum of $60,000, The Attorney General 
shall not sell such reserved GAT shares pursuant to See- 
tion 9(a) of the Trading with the Enemy Act. except after 
application therefor to and approval thereof hy the United 
States District Court for the District of Columbia, ‘The 
GAF shares described in this paragraph 1, any proceeds 
from any sale of such GAF shares, and the sum of $60,000 
ahove described, are herein referred to as ‘Reserved 
Property.’? The Attorney General shall retain such Re- 
served Property until the rights of Nonconsenting Inter- 
venors have heen adjudicated or their claims finally 
dismissed. 


9° In the event that the amounts which the United States 
shall he required to pay on account of judgments in favor 
of Nonconsenting Intervenors shall be in exeess of the 
amount of Reserved Property, then the United States shall 
pay such excess and shall be entitled to recover from 
Interhandel the amount of such excess. Any such recovery 
shall be effected in accordance with the provisions of Sec- 
tion 1X of this Stipulation. 


3.° Upon the entry of final judgment in favor of or 
against the last remaining Nonconsenting Intervenor in 
the Action, and the exhaustion of any right to seck judicial 
review thereof or the lapse of time in which such judical 
review may be sought, the amount of Reserved Property, 
if any, not awarded to the Nonconsenting Intervenors 
shall be ascertained by the Attorney General. All Reserved 
Property at that time consisting of GAF shares shall be 
sold by the Attorney General. The proceeds from such 
sale (or if such GAF shares shall theretofore have been 
sold, the proceeds from any such prior sale) plus so much 
of the sum of $60,000 described in paragraph 1 of this 


* As amended by Supplementary Agreement (March 25, 1964). 
a 
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Section VIT as shall not have been awarded to the Non- 
consenting Intervenors shall he deposited in the United 
States Treasury in Account Symbol 15X-8404, all expenses 
of any sale of Reserved Property promptly deducted and 
the balance shall thereupon be transferred to the account 
in the Treasury of the United States deseribed in para- 
graph 1 of Section VIII of thia Stipulation and shall bo 
tho property of Interhandel, subject to the provisions of 
subparagraph 4(b) of Section VI and Section IX of this 
Stipulation. 


SECTION VIII: INVESTMENT OF PROCEEDS— 
INDEMNIFICATION FUND 


1, The sums which Interhandel shall be entitled to and 
shall be the owner of pursuant to subparagraphs 4(a) and 
4(b) of Section VI and paragraph 3 of Section VII of this 
Stipulation shall be deposited into an account to be main- 
tained by the United States Treasury to be designated as 
Interhandel Corporation of Switzerland, payable only on 
the order of the Attorney General, according to the provi- 
sions of this Section VIII and Section IX of this Stipula- 
tion. The Secretary of the Treasury shall be entitled to 
rely on any order for payment by the Attorney General as 
being in accordance with any and all provisions of this 
Stipulation. 


2, The Secretary of the Treasury will invest the dollar 
funds deposited in the account in special United States 
Treasury obligations. Such obligations will mature at the 
end of cach calendar month. The Secretary of the Treasury 
will reinvest, on a monthly basis, the proceeds of matured 
securities including accrued interest. The Secretary of the 
Treasury, for the purpose of making payment directed by 
the Attorney General, will use the proceeds of the maturing 
special United States Treasury obligations, and may re- 
deem the special issues before maturity for this purpose 
if necessary. Such securities shall be held in safekeeping 


by the Sceretary of the Treasury for Tnferhandel, subject 
to the order of the Attorney General and to the provisions 
of Section IX of this Stipulation. 


3. Interest shall be due and payable at maturity or upan 
redemption before maturity on the special United States 
Treasury obligations at a rate equal to of 1 percent less 
than the market yield rate for ‘Treasury securities of com- 
parable maturities computed for the month next preceeding 
the date of such issue. Applicable United States income 
taxes upon such interest shall be withheld at the time of 
payment. 


4. The United States Government securities described 
in paragraph 2 of this Section VIII shall be held by the 
United States as security for the faithful performance by 
Interhandel of the indemnity obligations imposed upon it 
by Scction IX of this Stipulation. Redemptions of such 
securities for Interhandel shall be made from time to time, 
as determined by the Attorney General, to the extent that 
the Attorney General determines that such securities are 
no longer needed to secure the faithful performance by 
Interhandel of the indemnity obligations imposed upon it 
by Section JX of this Stipulation. 


SECTION IX: EXTINGUISHMENT OF CLAIMS AND 
INDEMNIFICATION 


4, Interhandel_herehy releases GAF, the United States, 


the Attorney General and all other officers, agents and em- 
ployees of the United States from any claim which 


(a) Interhandel, 


(b) any holder of Interhandel shares (in such ca- 
pacity)* except those referred to in Section VIT of this 
Stipulation, 


* parenthesis closed by amendment in Supplementary Agreement (March 
25, 1964). 


(c) persons, if any, who, at the time such claim 
arose or is asserted, controlled or control huterhandel, 
were or are controlled by Interhandel, or, with Inter- 
handel, were or are under common control, or 


(ad) any person asserting a claim through or on he- 
half of any claimant ineluded within subparagraphs 
(a), (b), or (c) of this paragraph 1, 


may have or may have had of any kind whatsoever in con- 
nection with or arising out of any action or omission of 
GAF, the United States, the Attorney General or any 
other officer, agent, or employee of the United States, at 
any time prior to the execution of this Stipulation, and 
thereafter if pursuant to the terms of this Stipulation, to 
the extent such action or omission relates to the operation 
or control of GAF, or to any of the actions described or 
referred to in paragraphs 1, 2, and 3 of Section IT of this 
Stipulation. 


2. Interhandel shall indemnify and hold harmless the 
United States, the Attorney General and all other officers, 
agents and employees of the United States from any and 
all claims, actions, or liabilities deseribed in subparagraphs 
(a) and (b) of this paragraph 2: 


(a) Any claim made or action filed relating to the 
property or the actions described in paragraphs 1, 2 
~- and-3-of-Section-IT-of this. Stipulation or_ resulting 
from the compliance by the United States, the Attor- 
ney General, or any other officer, agent or employee of 
the United States with the terms of this Stipulation; 
Provided, That except for any liability deseribed in 
paragraph 2 of Section VIT of this Stipulation, the 
claims of Nonconsenting Intervenors described in Sec- 
tion VII of this Stipulation shall not be included 
within the claims or actions referred to in this sub- 

paragraph (a). 
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(b) Any claim made or action filed ‘relating to the 
control or operation of GAF, if any such claim or 
action is asserted by (i) Interhandel, (ii) any holder 
of Interhandel shares (in such capacity) other than 
a Nonconsenting Intervenor described in Section VII 
of this Stipulation, (iii) persons, if any, who, at the 
time such claim arose or such action is filed, controlled 
or control Interhandel, were or are controlled by Inter- 
handel, or, with Interhandel, were or are under com- 
mon control, (iv) any successor in interest to any 
persons described in clauses (i), (ii), or (iii) of this 
subparagraph (b), or (v) any person asserting a claim 
through, under, or on behalf of any of the foregoing. 


3. Until the release described in subparagraph 1(b) of 
Section III of this Stipulation shall have been delivered 
to the Attorney General or the Attorney General is other- 
wise satisfied that the Government of the Netherlands can 
or will maintain no claim, Interhandel shall indemnify and 
hold the United States, the Attorney General and all other 
officers, agents and employees of the United States harm- 
less from any claims or actions which may be brought 
against them by the Government of the Netherlands on 
behalf of 


(a) itself or any of its political subdivisions, 


(b) Interhandel or persons, if any, who, at the time 
such claim arose or such action is filed, controlled 
or control Interhandel, were or are controlled by Tu- 
terhandel or, with Interhandel, were or are under com- 
mon control, or 


(c) any Dutch national person, 


in respect of the money or property described in paragraphs 
1, 2, and 3 of Section II of this Stipulation. The obligation, 
if any, imposed upon Interhandel by this paragraph 3 shall 
be governed by and subject to the provisions of paragraphs 


Zu 


4 and 5 of this Section TX, and shall be terminated upon 
the delivery by Interhandel of the release described in 
paragraph 3 of Section IIL of this Stipulation, or upon 
written indication from the Attorney General that he is 
otherwise satisfied that the Government of the Netherlands 
can or will maintain no such claim, 


4. The Attorney General shall ‘promptly notify Tnter- 
handel of any claim or action to which the indemnities de- 
scribed in paragraphs 2 or 3 of this Section 1X may apply. 
Interhandel shall assume, upon delegation by the Attorney 
General, the defense of all claims of Nonconsenting Inter- 
venors and the United States shall not settle or compromise 
any claim of a Nonconsenting Intervenor without the writ- 
ten consent of Interhandel. With respect to any other claim 
or action to which the indemnities described in paragraphs 
2 or 3 of this Section IX may apply, if the face amount of 
the special United States Treasury obligations ‘in the ac- 
count described in paragraph 1 of Section VIII of this 
Stipulation, together with accrued interest thereon, is equal 
to or greater than the amount of any such claim or action, 
or if Interhandel shall otherwise give security in an amount 
satisfactory to the Attorney General, Interhandel shall have 
the right, if it so elects, and upon delegation by the Attor- 
ney General, to assume the defense of such claim or action. 
Interhandel and the Attorney General shall consult with 
each other with respect to the defense of any action assumed 
by Interhandel under this paragraph 4, The indemnity 
obligations set forth in paragraphs 2 and 3 of this Section 
IX shall not apply to any claim or action which is compro- 
mised or settled by the United States, the Attorney Gen- 
eral, or any other officer, agent or employee of the United 
States, unless Interhandel shall have given its written con- 
sent to the terms of such compromise or settlement. 


5. The United States shall recover any sums to which it 
may he entitled by reason of the indemnities provided for 
in this Seetion IX cither (a) by payment from Interhandel 


an appropriate number of the special United States Treas- 
ury obligations deseribed in Section VII of this Stipu- 
lation. 


SECTION X: STOCK AND CASH DIVIDENDS 


1. If either GAF or Interhandel should, with respect to 
any share described in paragraphs 1 or 3 of Section IL of 
this Stipulation, issue any stock dividend or divide any 
outstanding share, all of such dividend shares or divided 
shares shall be held subject to the provisions of this Stipu- 
lation which are applicable to such share or as part of the 
Reserved Property, as the case may be. If cither GAF 
or Interhandel should combine any such outstanding shares 
into a lesser number of shares, such lesser number of 
shares shall likewise be held subject to the provisions of 
this Stipulation which are applicable to such share or as 
part of the Reserved Property, as the case may be. In 
any of such events, all references in this Stipulation to 
specific numbers of such shares shall be increased or de- 
creased correspondingly, as the case may be. 


2, Any dividends in cash paid on Reserved Property 
shall be deemed to be a part of the Reserved Property. 


SECTION XI: RIGHTS CONCLUDED AND RESERVATIONS 


1. With respect to the property and money referred to 
in paragraphs 1, 2, and 3 of Section IT of this Stipulation, 
—and,-with-respect tothe counterclaims referred to in para- 
graph 6° thereof, this Stipulation determines and concludes 
the rights and claims of Interhandel and the Defendants. 
This Stipulation does not determine or conclude the rights 
and claims of the Nonconsenting Intervenors. Nothing 
contained in this Stipulation shall determine or conclude 
any rights or obligations of any parties plaintiff, as among 
each other, under the laws of the Confederation of Switzer- 
land. This Stipulation shall not constitute a waiver by the 


* Figuro 5 changed to 6 by Supplementary Agreement (March 26, 1964). 


United States (exeept for the claims for taxes asserted in 
the counterclaim described in paragraph G(a)* of Section 
II of this Stipulation), or an admission of liability by any 
other party to the Action, in respect of any elaim for 
United States corporation, income and excess profits taxes 
and United States individual income taxes, including ac- 
erued and unpaid interest thereon, with respect to (a) the 
ownership of the stock or property which is the subject of 
the Action and this Stipulation, (b) all dividends, distribu- 
tions, or other payments obtained as a result of or in con- 
nection with the ownership of such stock or other property, 
(c) any distribution or payment made under the terms of 
this Stipulation, and (a) any distribution or payment ulfi- 
mately received by any Nonconsenting Intervenor. 


2. Interhandel agrees to waive any rights it may have 
to the refund of (a) income taxes which are the subject of 
the counterclaim deseribed in subparagraph 5(a)** of Sec- 
tion IL of this Stipulation, (b) all taxes paid and to be paid 
by the Custodian and his suecessor, the Attorney General, 
by reason of dividends received from GAT, and (c) taxes 
collected from dividends previously deposited in blocked 
accounts which were vested in the Custodian, 


3. Upon delivery by the Attorney General to Tnterhandel 
of the 55,610 fully-paid shares and 28,238 half-paid shares 
referred to in paragraph 3 of Section VI of this Stipula- 
tion, Interhandel shall, for a period of not less than 180 
days after the date of such delivery, make the offers de- 


‘scribed in subparagraphs (a) and-(b) of this paragraph 3-———— 


to GAP, and to the other present legal owners of all the 460 
bearer fully-paid and 257 bearer half-paid Interhandel 
shares which were declared and distributed by GAF ag 
dividends in the years 1944, 1945, and 1946, and accepted by 
sharcholders of GAP; Provided, That nothing contained in 
this paragraph 3 shall constitute a recognition by Inter- 


* Figure 5(a) changed to 6{a) by Supplementary Agreement (March 25, 
1964). 

** This figure should be read as 6(a), as it was changed to read in the 
other instanco above. 
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handel that such holders of bearer shares are lawful share- ployees from any claim, demand or cause of action 
holders of Interhandel before they shall have been reg- which the holder of such shares may have or may 
istered as such. have had with respect to or arising out of the own- 


(a) Upon delivery to it by GAF of 


(i) the 280 fully-paid and 118 half-paid bearer 
Interhandel shares owned by GAF, 


Gi) a release by GAF of Interhandel from any 
claim for refusal or failure to register or convert 
such shares, 


(iii) a duly executed unconditional and irre- 
vocable consent to and ratification of this Stipula- 
tion without reservation of any right whatsoever, 
and 


(iv) 250 Swiss francs for cach of the 118 half-paid 
bearer shares described in this subparagraph (a), 


Tnterhandel will exchange such 230 fully-paid bearer 
shares for 230 registered fully-paid shares and will 
exchange such 118 half-paid shares for 118 fully-paid 
registered shares. 


(b) Upon delivery to it by any of the respective 
legal owners (other than GAF) of 


(i) all the bearer fully-paid and half-paid Inter- 
handel shares described in this paragraph 3 and held 
by such legal owner, 


(ii) a written representation by such legal owner 
that the tendered shares are all that the holder owns, 


(iii) releases in form and substance satisfactory 
to both the Attorney General and Interhandel re- 


leasing the United States, the Attorney General and , 


all other officers, agents and employees of the United 
States, Interhandel and its officers, agents and em- 
ployees, and GAF and its officers, agents and em- 


ership of such shares or their distribution as GAF 
dividends, and representations in connection there- 
with, the failure or refusal of Jnterhandel to recog- 
nize such holder as the lawful holder of such shares 
or to register or convert such shares, and any other 
act or omission regarding such shares, 


(iv) a duly executed unconditional and irrevo- 
cable consent to and ratification of this Stipulation 
without reservation of any rights whatsoever, 


(v) a stipulation of dismissal with prejudice of 
any complaint in intervention filed in respect of such 
shares, 


(vi) 250 Swiss frances per half-paid bearer share 
tendered, 


Interhandel will exchange all such fully-paid bearer 
shares for its registered fully-paid shares in the same 
respective amounts and will issue one fully-paid regis- 
tered Interhandel share in exchange for each half-paid 
bearer share so tendered. 


SECTION XII: COSTS 


Tnterhandel and the Defendants in the Action each agree 
to bear all costs of the Action which it or they have incurred 
or paid, and to pay such further costs as it or they may 
incur in connection with any further proceedings necessary 
to complete the settlement of the Action. 


SECTION XIII: PROCEEDINGS BEFORE THE 
DISTRICT COURT 


In order to implement the provisions of this Stipulation, 
the parties to this Stipulation agree to take the following 
actions hefore the United States District Court for the 
Distriet. of Columbia, 


1." They shall move that the injunction entered in the 
Action on February 8, 1949, be amended by substituting 
for the phrase in paragraphs 1 and 2 thereof ‘until 90 
days after the termination of the subject liligation’’ the 
phrase ‘until 10 days after either a judgment shall he 
entered in this action on the consent of the Attorney 
General and Interhandel or the filing by the parties to this 
Stipulation of a praccipe of dismissal with prejudice of the 
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action’’. 


2. They shall jointly move the Court to dissolve the 
injunction entered in the Action on January 26, 1960.°*° 


3. They shall take such action as may be necessary to 
request a determination of the Court that carrying out the 
terms of this Stipulation will not adversely affect the 

_ rights of Nonconsenting Intervenors to litigate their claims 
in intervention.*** 


4.* Tnterhandel shall submit satisfactory evidence, as 
required by Section 20 of the Trading with the Mnemy 
Act, as amended, that the aggregate of all fees paid and 
to be paid to all agents, attorneys at law or in fact. or 


representatives for “services -rendered-or.to..be rendered... 


{o Interhandel and to the Consenting Tnterventors, in 
connection with any payment made or judgment entered 
pursuant to this Stipulation, does not execed the limitation 
imposed by said Section. 


© As amended by Supplementary Agreement (March 25, 1964). 
** This amendment has been abandoned by the parties as unnecessary. 


*¢* Judgo Pine’s order of April 15, 1964 dissolved the injunction referred 
to in paragraph 2, and made the requested determination referred to in 
paragraph 3. 
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5.6 They shall, as soon as practicable after the sale 
described in Section V of this Stipulation shall have heen 
consummated, determine the total amount of money to 
which Interhandel shall he entitled pursuant to paragraph 
4 of said Section V, and shall prepare and present to the 
District Court a consent judgment, in substantially the form 
annexed as Schedule W to this Stipulation, giving judg- 
ment in favor of Interhandel in such sum; Provided, That 
payment by the United States of the amount of such judg- 
ment shall be made only in accordance with the provisions 
of paragraph 4 of Section Vill of this Stipulation; 
Provided further, That if such judgment not. he entered, 
they shall promptly file a praceipe of dismisal of the Action 
with prejudice. 

G6.° Simultaneously with the entry of the consent judg- 
ment or the praccipe deseribed in paragraph 5 of this 
Section XIII, the Attorney General shall cause the counter- 
claims described in paragraph 6 of Section II of the Stipu- 
lation to be dismissed with prejudice. 


Exrerep Into, in the City of Washington, District of 
Columbia, this 20th day of December, 1963. 


/s/ Ropert F, Kennepy 

Ronent F. Kennepy, acting on his own be- 
half as Attorney General of the United 
States of America, successor to the Alien 
Property Custodian, a defendant in the 
Action; and on behalf of Kathryn O'Hay 


—-@ranahan, -as Treasurer..of the. United _ 


States of America, also a defendant in 
the Action. 


Societs INTERNATIONALE Pour PantTICIPATIONS 
InpustRieLtes Er CoMMERCIALES S.A. (Inter- 
handel) : 


By /s/ Joun J. Witson 
Joun J. Wirson, its attorney of record in 
the Action, and its attorney in fact 


— 


* As amended by Supplementary Agreement (March 25, 1964). 
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QUESTIONS PRESENTED 


In the opinion of appellants, the principal questions presented by 
these appeals are as follows: 


1. Whether property in the hands of a pledgee in which the pledgor 
possesses a general property right and which is recognized by all con- 
cerned as belonging to the pledgor is such a ves as will support an eq- 
uitable lien in favor of a creditor of the pledgor ? 


2. If the pledged property is such a ves, whether the trial court can 
acquire jurisdiction over the pledgor where the pledgor is served in a 
foreign country with process in accordance with Fed. R. Civ. P. 4(i)(1) 
(D) which provides for service by any form of mail, requiring a signed 


receipt, to be addressed and dispatched by the clerk of the trial court to 
the party to be served? 


3. Whether the Secretary of the Treasury can properly plead sov- 
ereign immunity as a defense to a suit which seeks to impress an equit- 
able lien upon pledged property maintained in the Treasury of the United 
States where title to the pledged property is in the name of the pledgor, 
the pledged property is in a segregated account bearing the pledgor's 
name, and it is earmarked for payment to the pledgor? 
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Jurisdictional Statement ... oe 
Statement of the Cases .... . 
Statutes and Rule Involved. . ° 
Statement of Points ...... . 
Summary of Argument .... . 
Argument: 


I. The complaints filed by appellants in District Court 
properly alleged the existence of equitable liens in 
their favor upon the Interhandel fund. ...--+++-+4-+ 


A. Appellants' liens can be predicated upon both 
express and implied contracts .....--++-+eeee- 


1. There are alternate bases on which appellants 
can assert their respective equitable liens. . 


2. Appellants are entitled by express contract | 
with Interhandel to impress equitable liens | 
onthe fund since their agreements provided 
that they would be compensated for their — 


services out of the fund. ..... 2.0 eee eee 


Appellants also possess equitable liens upon | 
the Interhandel fundby reason of the substan- 
tial contributions which they made to the cre- 
ation of that fund ........2ee eee eeeeee 


The Interhandel account in the United States Treas- 
ury is subject to Appellants' equitable liens at the 
BPAGOit CUNE 4.s'e oleae trek RS ew aoe meen 


1. The fund is the property of Interhandel ... . : 


2. The government's interest in the fund does not 
insulate it from appellants' liens ......... 


| 
Appellants' offer to subordinate their liens to 
the government's interest was misinterpreted 
by the District Court PO a Ree OR TOR 


Substituted service of process on Interhandel was 
appropriate under the circumstances of these | 


CABES 6 / aa.e bolo oe Siete ine € 098 066 9 9:4 Rie wiles 


(vi) 


OH. Appellants' suits can be maintained against the govern- 
ment at the present time 


A. The doctrine of sovereign immunity does not bar 
appellants from obtaining relief 


1. The judgments sought herein by appellants 
would not expend themselves on the public 
treasury or domain, and would not interfere 
with the public administration ........... 


The judgments sought herein by appellants would 
not restrain the government from acting, or 
compel it to act, with regard to any matter of 
a discretionary nature .....2ceeceees 


B. The Attorney General is not an indispensable party 
to these proceedings...... 


WM. Equitable principles require that appellants be permit- 
ted to impress their liens at this time .. 


Conclusion 


CITATIONS 
CASES: 
Barnes v. Alexander, 232 U.S. 117 (1913)... 2.2222 eee- 


Callaway v. Hamilton Nat'l Bank, 90 U.S. App. D.C. 228, 
195 F.2d 556 (1952) 2... cee eee eee eee eee cccs 


DeWinter v. Thomas, 34 App. D.C. 80 (1909). 
Doerschuck v. Mellon, 60 App. D.C. 383, 55 F.2d 741 (1931) . 26, 28, 29 


Dollar v. Land, 87 U.S. App. D.C. 214, 184 F.2d 245, 
cert. denied, 340 U.S. 884 (1950)... 2 ee eee renee sooee 19 


Dugan v. Rank, 372 U.S. 609 (1963) ..... eee 22, 23 
Garden Homes, Inc. v. Mason, 238 F.2d 654 (1st Cir. 1956) ieee 320 
Hawley v. Hawley, 72 App. D.C. 376, 114 F.2d 745 (1940) . 22. 23, 24 
Houston v. Ormes, 252 U.S. 469 (1920)... 2. eee eee eee . 22, 26, 27 


Kelberine v. Societe Internationale, etc., et al, 
U.S. App. D.C. No. 19,286, decided April 7, 1966 ..... 


Lumbermans Mut. Cas. Co. v. Borden Co., 241 F. Supp. 683 
(S-D. N.Y. 1965) 2... e ec eee eee cece reece eee rreseseeees 9 


McCormack v. Harrah, 60 App. D.C. 260, 51 F.2d 316 (1931) ..9, 12, 13, 26, 27 


(vii) 


Mellon v. Orinoco Iron Co., 266 U.S, 122 (1924)....... 


Orinoco Co. v. Orinoco Iron Co., 54 App. D.C. 218, 
296 Fed. 965, appeal dismissed, 265 U.S. 598 (1924) . 


Pilger v. Sutherland, 61 App. D.C. 84, 57 F.2d 604 (1932) 
The Richmond v. Cake, 1 App. D.C. 447 (1893) .....-- 
Smith v. Harrah, 60 App. D.C. 258, 51 F.2d 314 (1931) .. 


Societe Internationale, etc. v. Kennedy, D.D.C. Civ. 
No. 4860-48 2. cc wee eee eee eee e errr races 


Sprague v. Ticonic Nat'l Bank, 307 U.S, 1961 (1939) .... 


Stevan v. Union Trust Co., 115 U.S. App. D.C. 36, 
316 F.2d 687 (1963) . 2... eee eee reer reer enene 


U.S. v. Anchor Line, Ltd., 232 F. Supp. 379 (S.D. N.Y. 1964) 


U.S. v. Leventhal, 114 U.S. App. D.C. 340, 316 F.2d 341 
(1963) . Ree ee tr Sob ent 


Wardman v. Leopold, 66 App. D.C. 111, 85 F.2d 277 (1936) 


Western Urn Mfg. Co. v. American Pipe & Steel Corp., 
113 U.S. App. D.C. 378, 308 F.2d 333 (1962) .. 2.226 


Williams v. Fanning, 332 U.S. 490 (1947) ....-+---2ee- 


STATUTES AND RULE: 
EO TIS y $5:B00.509 eats a ps cas oe eee 
Fed. R. Civ. P. 4(i)(1)(D). ee eee eee eee eee 


TEXTBOOKS AND TREATISES: 
McClintock, Equity (2nd ed. 1948) ....---+6- 
4 Pomeroy, Equity Jurisprudence (5th ed. 1941) 


MISCELLANEOUS: 
Senate Report No. 234, 89th Cong., 1st Sess. (1965) 


| Page 
ue Musreteterte sia 
| 


.9, 10, 14, 15, 25 


siaklereseae IR 


1, 10, 18 
.. 14, 15 


20 
9 


JURISDICTIONAL STATEMENT 


These appeals are taken from orders of the United States District 
Court for the District of Columbia dismissing the complaints to impress 
equitable liens and for other relief filed by appellants in District Court 
Civil Action Nos. 1900-65 and 2091-65, respectively, without leave to 
amend. This Court has jurisdiction to hear and determine these appeals 
by virtue of the provisions of 28 U.S.C. § 1291. By order of this Court, 
dated March 11, 1966, these appeals were consolidated for all purposes. 


STATEMENT OF THE CASES 


The complaints filed by the appellants in their respective civil ac- 
tions alleged the existence of equitable liens in their favor in a fund in 
the Treasury of the United States of America belonging to appellee So- 
ciete Internationale pour Participations Industrielles et Commerciales, 
S.A. (hereinafter sometimes referred to as "Interhandel") and segre- 
gated in a special account maintained in its sole name. (JA 3, 23) 
This fund represents the proceeds accruing to appellee Interhandel from 
the sale of its stock in General Aniline and Film Corporation (hereinaf- 
ter sometimes referred to as "GAF") pursuant to the stipulation of set- 
tlement filed in Societe Internationale pour Participations Industrielles 
et Commerciales, S.A. v. Kennedy, D.D.C. Civ. No. 4360-48. (JA 4-5, 
23) In that suit appellee Interhandel sought to obtain the return of its 
interest in GAF which had been seized by the United States during World 
War II as alleged enemy-owned property. Named as defendants in each 
of the present civil actions were Interhandel and the Secretary of the 
Treasury. The corporate defendant was served in each instance by mail 
pursuant to the provisions of Rule 4(i)(1)(D), Fed. R. Civ. P. (JA 13-14, 
34-36) Personal service was effected upon the Secretary of the Treas- 
ury. 


Both complaints proceeded on concurrent theories for the establish- 


ment of equitable liens, namely by virtue of express contracts and to 
avoid the unjust enrichment of appellee corporation. The allegations of 
the respective complaints will be discussed in detail, infra, consequent- 
ly only a brief sketch of the factual background of the claims will be 
attempted here. 


The complaint of Robert A. Schmitz, appellant in No. 19,995, recites 
that he was employed by Interhandel to take all necessary steps to per- 
suade Charles E. Wilson, former high government official and President 
of General Electric Company, to act as trustee for it in negotiating with 
the United States government for the settlement of Interhandel's long- 
pending suit against the Attorney General. (JA 7) Under the terms of 
this agreement, it was expressly understood that appellant would be com- 
pensated for his services out of any proceeds which might be received 
as a reSult of such a settlement. (JA 7, 9) The complaint further re- 
cites that appellant expended a great deal of time, effort and skill in 
bringing about the trusteeship (JA 7-8); that during the period from June 
1, 1960 to December 31, 1961, appellant rendered various expert serv- 
ices to the trustee (JA 10-11); and that during its existence the trustee- 
ship contributed materially to the eventual settlement of Civil Action No. 
4360-48. (JA 9-10) Count One of the complaint seeks the recovery of 
five per cent (5%) of the monies received by appellee corporation from 
the sale of its GAF stock as appellant's stipulated compensation for es- 
tablishing the "Wilson trusteeship". (JA 10) The second count proceeds 
on a quantum meruit basis for the reasonable value of the work per- 
formed by the said Robert A. Schmitz in furtherance of the trusteeship's 
objectives subsequent to its creation. (JA 10-11) Although no agree- 
ment was reached as to the rate or amount of compensation that appel- 
lant was to receive for his continuing services to the Trustee and to 
Interhandel, it was understood that appellant would be compensated for 
this work. (JA 11) 
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Dietrich A. Schmitz, whose executors are the appellants in No. 19,- 
996, was President and Chairman of the Board of Directors of General 
Aniline and Film Corporation from the date that company was formed 
until shortly before its seizure by the United States government inearly 
1942. (JA 24-26) During that period of time, decedent held appellee 
corporation's proxies for all of its GAF stock which, of course, enabled 
him to elect GAF's entire board of directors and to direct its operations. 
(JA 24) In the language of the complaint, "decedent became and contin- 
ued to be the sole trustee and attorney-in-fact for defendant Interhandel, 
with complete responsibility for fostering and protecting its interests in 
GAF, as well as the principal executive officer of GAF.", (JA 24-25) 


In the latter months of 1941, aided by an opinion of counsel that un- 
der certain Presidential Proclamations of Emergency foreign owners of 
stock in American companies were not entitled to vote their shares, de- 
cedent was voted out as the chief executive officer of GAF. (JA 26) Pur- 
suant to express authority which he received from Interhandel (JA 26, 
28), decedent challenged his ouster in the courts but, before the case 
could be reached for trial, GAF was seized. (JA 26) Thereafter, and 
in accordance with directives which decedent received from appellee 
corporation, he continued to take all steps possible to protect Interhan- 
del's interest in GAF and to resist the government's claim that GAF was 
enemy-owned. (JA 28-29) Following the conclusion of World War II, de- 
cedent's entire course of action was approvedand ratified by Interhandel 
(JA 29) and the latter, in recognition of the value of decedent's efforts 
on its behalf and his meritorious claim for the reasonable value of these 
services, promised to compensate him and make him whole from what- 
ever funds ultimately were recovered from the United States govern- 
ment in connection with the resolution of the GAF seizure. (JA 31) 


The complaints filed by appellants in District Court sought injunc- 
tions against the Secretary of the Treasury to enjoin him from disburs- 
ing any portion of the Interhandel fund unless and until provisions were 


made for the satisfaction of their liens. (JA 11, 31-32) They also prayed 
that, if necessary, receivers be appointed to receive and hold portions 
of the fund equal to the amounts of their liens, i.e., $7,362,000.00 and 
$10,000,000.00, respectively, pending determination of their civil actions 
on the merits; that $17,362,000.00 of the fund be declared trusts for the 
benefit of appellants and the amounts found to be owing to them ordered 
paid; and that judgments be entered against Interhandel in the full amounts 
of the liens, plus interest. (JA 11-12, 32) In lieu of filing formal an- 
swerstothese complaints, appellees each filed motions to dismiss which 
were granted by the District Court. (JA 55, 56) The order of dismissal 
provided that the court's action was taken without prejudice to the filing 
of new claims when "defendant Secretary has funds in his possession 
solely for distribution after release thereof by the Attorney General." 
(JA 55, 56) 


Timely notices of appeal from these orders were filed on January 
25, 1966. (JA 57) 
STATUTES AND RULE INVOLVED 
40 U.S.C. § 308 


§308. Releasing property from attachment 


Whenever any property owned or held by the United 
States, or in which the United States has or claims an 
interest, shall, in any judicial proceeding under the 
laws of any State, district, or territory, be seized, 
arrested, attached, or held for the security or satis- 
faction of any claim made against such property, the 
Attorney General, in his discretion, may direct the 
United States Attorney for the district in which the 
property is located, to cause a stipulation to be en- 
tered into for the discharge of such property from 
such seizure, arrest, attachment, or proceedings, to 
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the effect that upon such discharge, the person assert- 
ing the claim against such property shall become en- 
titled to all the benefits of this section and section 309 
of this title. Nothing herein contained shall, however, 
be considered as recognizing or conceding any right 
to enforce by seizure, arrest, attachment, or any ju- 
dicial process, any claim against any property of the 
United States, or against any property held, owned, or 
employed by the United States, or by any department 
thereof, for any public use, or as waiving any objec- 
tion to any proceeding instituted to enforce any, such 
claim. | 


40 U.S.C. § 309 


§309. Payment 


In all cases where a stipulation is entered into un- 
der section 308 of this title, and, in consequence there- 
of, the property is discharged, and final judgment is 


afterward given in the court of last resort to which the 
Attorney General may deem proper to cause such pro- 
ceedings to be carried, affirming the claim for the se- 
curity or satisfaction of which such proceedings have 
been instituted, and the right of the person asserting 
the same to enforce it against such property by means 
of such proceedings, notwithstanding the claims of the 
United States thereto, such final judgment shall be 
deemed, to all intents and purposes, a full andfinal de- 
termination of the rights of such person, and shall en- 
title such person, as against the United States, to such 
rights as he would have had in case possession of such 
property had not been changed. Whenever such claim 
is for the payment of money, and the same is by such 
judgment found to be due, the presentation of a duly 
authenticated copy of the record of such judgment and 
proceedings shall be sufficient evidence to the proper 
accounting officers for the allowance thereof; and the 
same shall thereupon be allowed and paid out of any 
moneys in the Treasury not otherwise appropriated, 


The amount so to be allowed and paid shall not, how- 
ever, exceed the value of the interest of the United 
States in the property in question. 


Fed. R. Civ. P. 4(i) provides in pertinent part: 


(i) Alternative Provisions for Service in a Foreign 
Country. 


(1) Manner. When the federal or state law referred 
to in subdivision (e) of this rule authorizes service 
upon a party not an inhabitant of or found within the 
state in which the district court is held, and service 
is to be effected upon the party in a foreign country, 
it is also sufficient if service of the summons and 

or (D) by any form of mail, 
requiring a signed receipt, to be addressed and dis- 
patched by the clerk of the court to the party to be 
served;.... 

(2) Return. Proof of service may be made as pre- 
scribed by subdivision (g) of this rule, or by the law 
of the foreign country, or by order of the court. When 
service is made pursuant to subparagraph (1) (D) of 
this subdivision, proof of service shall include a re- 
ceipt signed by the addressee or other evidence of de- 
livery to the addressee satisfactory to the court, 


STATEMENT OF POINTS 


1. The order dismissing appellants' complaints to impress equita- 
ble liens and for other relief was improper because the fund maintained 
in the Treasury of the United States is a segregated account in the name 
of appellee Interhandel, a Swiss corporation, was andisa ves upon which 
appellants can now impress their equitable liens. 


2. Since there was and is in the District of Columbia a ves upon 
which appellants can impress their equitable liens, service of process 
upon appellee Interhandel in Switzerland pursuant to Fed. R. Civ. P. 4 
(i)(1)(D) was valid and effective to make it a party to the instant proceed- 
ings. 


3. Appellants’ complaints to impress equitable liens and for other 
relief do not constitute unconsented suits against the United States since 
the claims are against the fund and appellee Interhandel's interest there- 
in. Appellants seek only to compel the Secretary of the Treasury to pay 
out the proceeds of the Interhandel fund to the persons entitledto receive 
it. Their suits do not adversely affect the government's indemnification 
rights and they do not attempt to control any oe activity of 


any government officer. 


4, The Attorney General of the United States is ‘i5t) an indispensa- 
ble party since his order releasing the fund to Interhandel is not a con- 
dition precedent to the impressing of appellants’ liens. | 


5. By urging that appellants' suits are premature, appellees seek 
to deny appellants their day in court since appellants have no way of 
knowing when the fund is to be disbursed formally to appellee Societe 
Internationale, and said appellee is under no obligation to receive or to 
retain the proceeds of the fund in this country. 


SUMMARY OF THE ARGUMENT 


The allegations of appellants' complaints set forth dual, concurrent 
bases on which to predicate their equitable liens upon the Interhandel 
fund. Their liens arose both by virtue of express executory contracts 
with appellee corporation which afforded them rights in the fund itself, 
and by reason of the substantial contributions which they made to the 
creation of the fund with the knowledge, consent and encouragement of 
said company. Interhandel's general property right in the fund, as 
pledgor, is such a ves as will presently support appellants' equitable 
liens and sustain substituted service of process upon Interhandel at its 
principal office in Switzerland under the provisions of Fed. R. Civ. P. 
4(i)(1)(D). Accordingly, appellants' complaints did set forth claims upon 
which relief should be granted and appellants did obtain valid service of 
process upon appellee corporation. The District Court erred in failing 
to recognize this. 


These suits are brought against the fund and Interhandel's property 
rights therein. The government's right to indemnification, if there should 
ever be a need for such, under its out-of-court agreement with appellee 
corporation will not be adversely affected by any judgments entered in 
favor of appellants. There are no known claims against the government 
requiring reference to the indemnification section of that agreement and, 
in any event, appellants’ liens are secondary to the government's 
security interest in the fund. Moreover, there cannot possibly be 
any interference with the government's security rights for the further 
reason that, in order to do equity just as they seek it, appellants 
have offered, formally, to subordinate their liens to the government's 
security rights. Nor doappellants' suits seek in any way to control the dis- 
cretion of any) official of the United States government. The fund belongs 
to Interhandel and nothing needs to be done by anyone to establish its 
property rights. Appellee Secretary of the Treasury is under a duty to 


pay the proceeds of the fund to anyone entitled to receive it. Suchanact, 
since ownership is not in issue, is a ministerial duty andcan be directed 
by the Courts without the government's prior consent to suit. There- 
fore, the District Court erred in permitting the United States to invoke 
the doctrine of sovereign immunity. 


The Attorney General is not an indispensable party to these suits 
inasmuch as appellants can be accorded full relief without his joinder. 
His authority under the stipulation to release the possession of the fund 
to Interhandel in no way affects that company's title to the fund. 


The equities in this case weigh heavily in favor of appellants. If 
they are not permitted to maintain their suits at the present time, in all 
probability their liens will be lost forever. Appellants have no way of 
knowing when the fund is to be distributed to appellee corporation and, 
once it has been distributed, Interhandel is under no duty even to retain 
the proceeds in this country, let alone the District of Columbia. Appel- 
lants seek only an opportunity to present evidence in support of their 
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claims. Unless they are permitted to maintain the instant suits at this 
time, they may never have such an opportunity. 


ARGUMENT 


I 


The Complaints Filed by Appellants in District Court 
Properly Alleged the Existence of Equitable Liens in 
Their Favor Upon the Interhandel Fund 


A. Appellants’ Liens Can Be Predicated Upon Both Express and Implied 
Contracts 


a 


1, There are alternate bases on which appellants 
can assert their respective equitable liens, 


The allegations set forth in appellants’ complaints, which appellees 
have admitted for purposes of their motions to dismiss, 1 place these 
suits in the classic pattern of equitable lien cases, typified by Barnes v. 
Alexander, 232 U.S. 117 (1913); Orinoco Co. v. Orinoco Iron Co., 54 App. 
D.C. 218, 296 Fed. 965, Appeal dismissed, 265 U.S. 598 (1924), and Mc- 
Cormack v. Harrah, 60 App. D.C. 260, 51 F.2d 316 (1931), in which per- 
sons who had made significant contributions toward the creation of 
funds were accorded liens on the theory that they should be compensated 
for the valuable services they had rendered. Here, as in the Barnes and 
McCormack cases, by virtue of express agreements with appellee Inter- 
handel, appellants have receivedan interest in, and consequently a charge 
upon, the fund in question as compensation for the services which they 
rendered to Interhandel. In addition, they performed valuable services 


1b .g., Callaway v. Hamilton Nat'l Bank, 90 U.S. App. D.C. 228, 195 F.2d 556 
(1952). This is true regardless of the subsection of Rule 12(b), Fed. R. Civ. P. 
to which the motions may be addressed. Cf. Lumbevmans Mut. Cas. Co. v. 
Bovden Co., 241 F. Supp. 683 (S.D. N.Y. 1965); U.S. v. Anchor Line, Ltd. , 232 
F. Supp. 379 (S.D. N.Y. 1964). 
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which directly pertained to the creation of the fund itself, as in Orinoco 
Co. v. Orinoco Iron Co., for which, in justice and equity, they ought to 
be compensated. Thus, with the exception of the lien asserted in Count 
Two of the complaint filed by appellant Robert A. Schmitz, which pro- 
ceeds solely upon the latter theory, appellants have not one, but two con- 
current bases on which to predicate their liens. See 4 Pomeroy, Equity 
Jurisprudence, §§ 1233-35, 1238-39 (5th ed. 1941); McClintock, Equity, 
§118 (2nd ed. 1948). 


2. Appellants are entitled by express contract with 
Interhandel to impress equitable liens on the fund 
since their agreements provided that they would 
be compensated for their services out of the fund, 


The agreements which appellants entered into with appellee Inter- 
handel with regard to compensation definitely contemplated that appel- 
lants would be paid out of the fund to be derived from the anticipated 


settlement of Societe Internationale, etc. v. Kennedy, et al, D.D.C. Civ. 
No. 4360-48, and that the fund itself would constitute the security for 
such payments, Before proceeding to an analysis of these contracts, 
reference to the description of the agreements in the respective com- 
plaints is appropriate. 


No. 19,995. The agreement which underlies Count One of the com- 
plaint filed by appellant Robert A. Schmitz, individually, is set forth in 
paragraphs seven through eleven thereof (JA 6-9), and must be consid- 
ered in the context of Interhandel's continuing efforts to liquidate its 
holdings in GAF as described in paragraph six and seven of the com- 
plaint (JA 5-6). After having acted on behalf of several American com- 
panies who were interested in acquiring Interhandel's interests in GAF, 
and after having been encouraged in his efforts by Interhandel, appellant 
was advised by the latter in December, 1958 that it had determined that 
it would discontinue further efforts to sell its GAF stock until it could 
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settle its long-pending action against the Attorney General. Interhandel 


proposed to negotiate with the United States government through an in- 
termediary who was familiar with the decision-making processes of the 
executive branch and who had the stature to deal with high officials as a 
peer. Appellant's cooperation in obtaining the services of such a person 
was solicited. Appellant indicated his willingness to work with appellee 
corporation and suggested the possibility of obtaining the services of 
Charles E. Wilson, former President of General Electric Company who 
then was serving under presidential appointment as President of the 
People to People Foundation. | 


Recognizing that it would take a great deal of time, effort and abil- 
ity to secure Mr. Wilson's consent to act on behalf of Interhandel, appel- 
lant and appellee corporation entered into an oral agreement whereby 
appellant would be compensated for his services ona contingent fee ba- 
sis out of the proceeds of any settlement of the aforementioned Civil 
Action 4360-48 if he could bring about the proposed agency (JA 7). The 
fee percentage subsequently was agreed upon at 5% of the monies recov- 
ered (JA 9). Upon Mr. Wilson's acceptance of the trust powers on May 
23, 1960, appellant had fully performed his obligations under the con- 
tract and thus became entitled to his compensation. 


No. 19,996. Appellants’ complaint describes in detail the services 
which the late Dietrich A. Schmitz rendered to appellee Interhandel over 
the space of many years upon its request and with its knowledge, con- 
sent and encouragement (JA 28-29). Decedent's resistance to, first, the 
takeover of GAF by its tiny minority of American stockholders and, sec- 
ond, its seizure by the United States government as alee ey enemy- 
owned property, and the importance of these efforts to appellee corpo- 
ration, will be more fully considered in the next succeeding subsection 
of this Argument. Suffice it to state at this point that Interhandel's ap- 
preciation of these services and its recognition of decedent's meritorious 
claim for the reasonable value of these services, prompted it, after the 
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termination of World War II, to supplement this implied contract to com- 
pensate decedent by expressly affording him a security interest in 
whatever funds ultimately were recovered from the United States gov- 
ernment in settlement of the GAF controversy. (JA 31) 


The allegations of these complaints make it clear that both prior to, 
and at, the time when the agreements were reached, confidential rela- 
tionships existed between the parties thereto and they were acting in 
pursuit of common interests. Compare Smith v. Harrah, 60 App. D.C. 
258, 51 F.2d 314 (1931) (equitable lien denied), with McCormack v. Har- 
rah, supra (equitable lien declared). Moreover, the agreements reveal 
a definite intention on the part of the contracting parties to afford appel- 
lants compensation out of the fund itself. 


The significance of the fact that there was an understanding by all 
parties concerned that appellants should look to the fund recovered for 
satisfaction of their claims is pointed out in Baynes v. Alexander, su- 


pra. In that case there was an agreement that certain attorneys would 
receive for their services in connection with pending litigation a percen- 
tage of all that was received by their clients in settlement thereof. De- 
claring that the attorneys possessed an equitable lien upon the proceeds 
of settlement, the Supreme Court stated: 


|. Obviously the only thing intended or desired was 
to give the appellees a claim to one third of the fund 
received by Barnes if and when he should receive it. 
It is true that there was in a sense a 7es as to which 
present words of transfer might have been used. 
There was a right vested in Barnes, unless discharged, 
to try to earn a fee contingent upon success. But ina 
speculation of this sort the parties naturally turned 
their eyes toward the future and aimed at the fruits 
when they should be gained. .. . Barnes gave no gen- 
eral promise of reward; he did not even give a prom- 
ise qualified and measured by success to pay anything 
out of his own property, referring to the fund simply 
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as the means that would enable him to do it. . ... He 
promised only that if, when, and as soon as he should 
receive an identified fund, one third of it should go to 
the appellees. But he promised that. At the latest, the 
moment the fund was received the contract attached to 
it as if made at that moment.” 


232 U.S. at 121 | 


The holding in Barnes v. Alexander was applied by this court in McCor- 
mack v. Harrah, supra. There, an engineer, acting pursuant totheterms 
of a contingent fee agreement, rendered what his bill of complaint char- 
acterized as material and expert assistance to the owner of a railroad 
in connection with the latter's claim against the Cuban government for 
indemnity for the destruction of the railroad, The engineer sought to 
impress an equitable lien upon a fund created by virtue of the settlement 
of the claim but the bill was dismissed by the District Court. In language 
especially pertinent to the claim of appellant Robert A. Schmitz, this 


Court set aside the order of dismissal and declared: "The allegations 
in plaintiff's amended bill that he was to be paid 10 per : cent and that this 
10 per cent was to be received by him from and out of the award, is we 
think sufficient to bring his claim within the doctrine of the cases cited 
....'' 60 App. D.C. at 261, 51 F.2d at 317. See also De Winter v. Thom - 
as, 34 App. D.C. 80, 84 (1909). 


Equity regarding as done that which ought to be done, nothing fur- 
ther was required to be done by appellants to perfect their liens upon 
the fund in question once title to it vested in appellee Interhandel. "[T]he 
moment the fund was received the contract[s] attached to it as if made 
at that moment." Barnes v. Alexander, 232 U.S. at 121; see Wardman 
v. Leopold, 66 App. D.C. 111, 85 F.2d 277 (1936). It is; clear, therefore, 
that appellants have security interests in the Interhandel fund by virtue 
of their express contracts which they are entitled to enforce in the in- 
stant proceedings. 
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3. Appellants also possess equitable liens upon the 
Interhandel fund by reason of the substantial con- 
tributions which they made to the creation of that 
jund, 

In addition to the general rule that equitable liens may be created 
by executory contracts which, in express terms, stipulate that the prop- 
erty in equestion shall be charged as security for the promisor's debt 
or other obligation, there are some further instances where a court of 
equity will raise similar liens, without agreement therefor between the 
parties, based upon general considerations of right and justice. This 
latter class of equitable lien is illustrated by the holdings in Orinoco 
Co. v. Orinoco Iron Co., supra, and in Sprague v. Ticonic Nat'l Bank, 
307 U.S. 161 (1939). 


In Orinoco Co., an iron company had developed a concession which 
the Venezuelan government had granted to the predecessors in interest 
of Orinoco Company, Limited. Just as the iron company was about to 
obtain a return on its investment, the mine property was seized by a 
revolutionary government which in the meantime had assumed power. 
Thereafter, a protocol was signed by the United States and Venezuela 
whereby the latter agreed to make reparation payments to the Ameri- 
can government for the benefit of its citizens whose properties had been 
seized. When no provision was made for the iron company to share in 
the reparations fund the iron company asserted a lien against the fund 
in the Treasury which was earmarked for payment to the limited com- 
pany. On such facts, it was declared that it would be unconscionable to 
permit the limited company to acquire title to property which in right 
and justice did not belong to it and, accordingly, the iron company was 
deemed to be entitled to impress an equitable lien upon the fund and to 
have execution. In Sprague, where petitioner's pilot case established a 
right of recovery for several other parties in situations comparable to 
her own, the Supreme Court declared that petitioner was entitled to re- 
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cover a share of her costs of conducting the litigation from those other 
parties. The Court said: | 


"But when such a fund is for all practical purposes cre- 
ated for the benefit of others, the formalities of the lit- 
igation - the absence of an avowed class suit or the cre- 
ation of a fund, as it were, through stare decisis rather 
than through a decree - hardly touch the power of equity 
in doing justice as between a party and the beneficiaries 
of his litigation." 


The instant cases, of course, are stronger than either Orinoco Co. 
or Sprague. There, the persons whose efforts created the funds intend- 
ed their work to benefit only themselves. They did not realize until 
after the funds had been established that their efforts benefitted others. 
Here, appellants’ complaints make it clear that their services which 
brought about the creation of the Interhandel fund were rendered with 
the intention of conferring a benefit upon that corporation. 


No. 19,995. Reference already has been made to the recitals of ap- 
pellant's complaint with regard to the difficulty appellee corporation ex- 
perienced in attempting to dispose of its interest in GAF while the latter 
company remained under seizure and to the establishment of the Wilson 
Trusteeship to carry on direct settlement negotiations with the United 
States government (supra at 10-11.) 


Count one of appellant Robert A. Schmitz's one in addition 
to alleging the existence of an express oral contract granting appellant 
an interest in the settlement proceeds, sets forth the nature of appel- 
lant's contribution to the creation of the fund by virtue of his time, ef- 
fort and skill expended in the establishment of the Wilson trusteeship. 
The setting up of this trusteeship was an important step in bringing to 
an end the long pending suit by Interhandel against the Attorney General. 
This is brought out in paragraph 13 of Count one, wherein appellant as- 
serts: | 
"Following Mr. Wilson's acceptance of the trust powers, 
and with plaintiff's continuous active cooperation, he en- 
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tered into intensive negotiations with the highest officials 
of the United States government in an effort to convince 
them of the merits of defendant Interhandel's claim and 
the unfairness and injustice of the government's resist- 
ance thereto. Largely as a result of these efforts the im- 
age of defendant Interhandel was changed in the United 
States’ government circles, the most influential govern- 
ment officials were persuaded that justice demanded the 
recognition of its claims, the prompt settlement of Inter- 
handel's suit was greatly facilitated and the favorable- 
ness of the terms were greatly enhanced." 


JA 9-10 


Count Two of the complaint details appellant's services to the trustee 
between June 1, 1960 and December 31, 1961, which enabled the trustee 
to render more effective service in his role as negotiator with the United 
States government. Appellant describes his efforts in paragraph 8 of 
this second count as follows: 


"Following Mr. Wilson's acceptance of the trust powers, 
and from June 1, 1960 through December 31, 1961, plain- 
tiff performed, almost continuously, a great amount of 
work for defendant Interhandel. This work included as- 
sisting, advising, and providing factual material to the 
trustee and his counsel; liaison between them and the de- 
fendant Interhandel's management; reporting on and in- 
terpreting to the defendant Interhandel's management, 
the work of the trustee and American views, policies, 
circumstances, conditions and events; receiv[ing ] inter- 
ested Swiss visitors to the United States, including rep- 
resentatives of defendant Interhandel; and other tasks of 
importance on both sides of the Atlantic. This work com- 
manded substantially all of plaintiff's time, thought, 
effort and attention, involved considerable travel, and 
required plaintiff to be available at all times. It pre- 
cluded attention to other business matters. Plaintiff's 
capability to perform this work was unique. 


JA 10-11 


17 


Whether or not the claim set forth in Count Two is viewed as flowing di- 
rectly from the claim stated in Count One is immaterial for purposes of 
this alternate theory of appellant's case. The one differentiating factor 
between the claims made in Count One and in Count Two is that appel- 
lant's services rendered prior to May 23, 1960 were rendered in accord- 
ance with his contract with Interhandel, whereas no formal agreement had 
been reached regarding the amount or rate of compensation for appellant's 
services subsequent to that date (JA 11). Of course, it was understood 
by the parties that appellant would be compensated by Interhandel for his 
continuing services to the trustee and to Interhandel subsequent to May 
23, 1960 (Ibid.). : 


No. 19,996. The complaint filed by the executors of the estate of the 
late Dietrich A. Schmitz indicates the magnitude of the services which de- 
cedent rendered to appellee Interhandel. It also suggests, for it cannot 
hope to portray fully, the personal sacrifice and financial loss which de- 
cedent suffered in his defense of an extremely unpopular cause (JA 27- 
30). Decedent easily could have abandoned the interests of appellee cor- 
poration, but he did not. As the chosen instrumentality of Interhandel to 
manage the business and affairs of its subsidiary, General Aniline and 
Film Corporation (JA 24), the complaint makes it clear that decedent 
was responsible to Interhandel to preserve as best he could, the trust 
that had been placed in him (JA 28-29). With Interhandel's knowledge, 
consent and encouragement, decedent resisted all efforts to wrest con- 
trol of GAF from appellee corporation - filing suit on its behalf where 
such was feasible and possible (JA 26); providing GAF's defenses to var- 
ious criminal anti-trust indictments (JA 27); representing Interhandel's 
interests at Congressional hearings inquiring into the true ownership of 
GAF (JA 27-28); and generally doing whatever could be | done to deny and 
disprove the allegations that GAF was actually owned by German inter- 
ests (JA 29). The complaint then recites that: 


"As soon as he was able to go to Switzerland after the 
war, he reported fully to the officials of defendant In- 
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terhandel, including Dr. Hans Sturzenegger. Deced- 
ent'’s entire course was approved. He was repeatedly 
consulted by them concerning their attempts to recov- 
er their stock that had been vested by the United States 
government and made numerous trips to Switzerland 
for this purpose at his own expense." 


JA 29 


The inescapable.conclusion to be drawn from a reading of this complaint 
is that were it not for decedent's almost single-handed effort, the fund 
which has been placed in the Treasury in Interhandel's name would nev- 
er have come into existence. By preserving appellee corporation's in- 
terest in GAF, decedent did more than any other person to create the 
fund in which his estate now claims an equitable lien. Consequently, it 
would be most unjust to permit Interhandel to enjoy the fruits of deced- 
ent's labors without compensating his estate for their reasonable value. 


B. The Interhandel Account in the United States Treasury Is Subject to 
Appellants' Equitable Liens at the Present Time 


1. The fund is the property of Interhandel 


In accordance with the stipulation of Settlement filed in Societe In- 
ternationale, etc. v. Kennedy, Interhandel's share of the proceeds of the 
sale of its stock in GAF is maintained by the Treasury in a segregated, 
special account bearing Interhandel's name. Stipulation, Section VIII, 
subsection 1 (JA 66) Indeed, counsel of record for appellee corporation, 
in affidavits which he filed in District Court in the instant proceedings, 
has admitted that the cash and securities in that account are his client's 
property. (JA 16, 40) Not only does the stipulation make reference to 
Interhandel as the "absolute owner" of its share of the proceeds, Stipu- 
lation, Section VI, subsection 3 (JA 65), and as being "entitled to" the 
proceeds, Ibid. at subsection 4, but it also provides for the payment of 
interest to Interhandel while its property remains in the Treasury, and 
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for the payment of income taxes upon such interest. Stipulation, Section 
VIII, subsection 3 (JA 67) 


Interhandel seeks to postpone the impression of appellants’ liens 
upon the fund by arguing that the fund is held by the government as col- 
lateral security for the faithful performance of appellee corporation's 
indemnification obligations under this stipulation. This delaying tactic 
must fail, however, because the fact remains that Interhandel - just as 
any other pledgor or mortgagor - has a general property interest in the 
fund upon which a lien may be impressed. The Richmond v. Cake, 1 
App. D.C. 447, 461 (1893); cf. Dollar v. Land, 87 U.S. App. D.C. 214, 184 
F.2d 245, cert. denied, 340 U.S. 884 (1950); Pilger v. Sutherland, 61 App. 
D.C. 84, 57 F.2d 604 (1932). In this respect, certain language used by 
this Court in Dollar v. Land, supra, hasaparticular significance. There, 
this Court declared: 

"Where the debt continues intact and the creditor re- 
leases a surety upon deposit of a paper security, the 
creditor does not by that transaction alone become ab- 
solute owner of the security thus deposited. He holds 
it as pledgee. Any other conclusion, if the transaction 
were between private parties, would be wholly untena- 
ble in our opinion. We do not see why the transaction 
should have a different essential nature merely because 
a Government agency was a party." 


87 U.S. App. D.C. at 225, 
184 F.2d at 256. 


2. The government's interest in the fund does not 
insulate it from appellants’ liens 


The mere fact that the government may have a possessory interest 
in a particular fund does not preclude other creditors of the owner of that 
fund from asserting their liens against it. The most common illustra- 
tion of this principle is the case in which the government files a tax lien 
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against a debt-ridden taxpayer whose property is subject to various oth- 
er liens. Of course, the question of priorities in such an instance is con- 
trolled by statute, e.g. Internal Revenue Code, § 6323. The significance 
of such a situation to the present appeals, however, is that the mere ex- 
istence of a lien in favor of the government - while perhaps relegating 
other liens to a subordinate position - does not per se vitiate those oth- 
er liens. Nor does it prevent other creditors from thereafter asserting 
their liens againstthefund. See Stevan v. Union Trust Co., 115 U.S. App. 
D.C. 36, 316 F.2d 687 (1963); United States v. Leventhal, 114 U.S. App. 
D.C. 340, 316 F.2d 341 (1963). 


That governmental and non-governmental interests inthe same prop- 
erty can exist side by side is pointed up by the provisions of 40 U.S.C. 
§§ 308, 309 (1958 ed. as amended). Section 308 provides that whenever 
any property in which the United States may have any interest shall be 
attached as security for any claim made against the property, the Attor- 
ney General may cause a Stipulation to be entered by the local U.S. At- 
torney in the district where the property has its situs for the discharge 
of such property from the attachment. The statute further provides that 
the consideration for such stipulation would be an agreement by the gov- 
ernment that upon such discharge the person asserting the claim against 
the attached property shall become entitled to all of the benefits of that 
section and section 309. The latter section sets forth the procedure 
for the payment of claims pursuant to a final judgment in such proceed- 
ing. See Garden Homes, Inc. v. Mason, 238 F.2d 654 (1st Cir. 1956). As 
indicated in the Senate Report on the proposed 1965 amendments, the 
Department of Justice looked upon sections 308 and 309 as setting up a 
procedure which could be invoked to protect litigants who have attached 
property of the federal government without depriving the government of 
the use of its property. S. Rep. No. 234, 89th Cong., 1st Sess., P. 5 
(1965). 


To be sure, sections 308 and 309 do not contain any consent to sue 
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the government, and section 308 specifically declares that its enactment 
was not intended to broaden any pre-existing rights in private litigants. 
By implication, however, these statutes make it clear that where rights 
in property "owned or held by the United States, or in which the United 
States has or claims an interest" independently exist, private litigants 
may impress their liens and levy their attachments notwithstanding the 
concurrent government interest. 


3. Appellants' offer to subordinate thei liens to the 
government's interest was misinterpreted by the 
District Court 


Offering to do equity just as they seek equity, and confident that the 
Interhandel fund was more than adequate to meet any claims which might 
conceivably be filed against the government in connection with its oper- 
ation of GAF and the sale of the GAF stock, appellants offered in writing 
during the course of the District Court proceedings to postpone receipt 
of the monies to which they are entitled until the government is satisfied 
that such monies can be disbursed without injury to its security interest 
in the fund. Appellants proposed doing this in either of the following 
ways: 

(a) by entering into a formal stipulation with the 
Attorney General or with the U.S. Attorney for 


the District of Columbia pursuant to 40 U. S. Cc. 
§ 308, or 


by stipulating in advance with appellee deere: 
tary of the Treasury that they will agree to the 
stay of execution of any judgments rendered in 
their favor until such time as the government 
is satisfied that such monies can be disbursed 
without injury to its security interest in the 
fund. 


Unfortunately, these offers were misinterpreted by the. District Court 
as a sign of weakness in appellants’ cases (JA 53) and nothing came of 
them. 
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All that appellants seek on these appeals is an early opportunity to 
present evidence in support of their claims. To the extent that this can 
be facilitated by renewing their offers to formally subordinate their 
liens to the government's interest in the fund, appellants hereby restate 
their willingness to enter into the aforementioned stipulations with the 
appropriate government officials. Certainly, a court of equity is not 
lacking in power to mold a decree which would effectuate the terms of 
such agreements. 


C. Substituted Service of Process on Interhandel Was Appropriate 
Under the Circumstances of These Cases 


Appellants were entitled to rely upon the provisions of Rule 4(i)(1) 
(D), Fed. R. Civ. P., to effect service of process upon appellee Interhand- 
el since their suits are by nature in rem proceedings, see 4 Pomeroy, 
Equity Jurisprudence § 1233 (5th ed. 1941); cf., Houston v. Ormes, 252 
U.S. 469 (1920), and, for the reasons previously advanced, Interhandel's 


interest in the fund is such a ves as will support substituted service of 
process. Accordingly, the District Court had jurisdiction over appellee 
corporation for purposes of requiring it to give proper acquittances to 
the United States, and, therefore, it was error to dismiss appellants' 
complaints for lack of adequate service of process. 


0 


Appellants' Suits Can Be Maintained 
Against the Government at the 
Present Time 


A. The Doctrine of Sovereign Immunity Does Not Bar Appellants From 
Obtaining Relief ~ 
In Dugan v. Rank, ‘372 U.S. 609 (1963), the Supreme Court upheld 
the government's claim of immunity to suit under the circumstances of 
that case on the principle that the suit was one against the sovereign. 
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Its relevance to the instant cases lies in its summary of the criteria 


which would permit the United States, or an officer or agent thereof, 
to claim immunity from suit. They are set forth as follows: 


"The general rule is that a suit is against the sovereign 
if 'the judgment sought would expend itself on the public 
treasury or domain, or interfere with the public admin- 
istration,’ Land v. Dollar, 330 U.S. 731, 738, 91 L.ed 
1209, 1215, 67 S Ct. 1009 (1947), or if the effect of the 
judgment would be 'to restrain the Government from 
acting, or to compel it to act." Larson v. Domestic & 
Foreign Commerce Corp., supra (337 U.S. at 704); Re 
New York, 256 U.S. 490, 502, 65 L ed 1057, 106? 41 
S Ct 558 (1921)" 


372 U.S. at 620 


1. The judgments sought herein by appellants: 
would not expend themselves on the public | 
treasury or domain, and would not interfere 
with the public administration | 


Appellants herein are seeking to impress their equitable liens upon 
property which belongs to appellee Interhandel. The interest of the 
United States regarding that fund is strictly that of a pledgee. It has 
no interest in the pledged property other than a right to go to court to 
attempt to foreclose upon it in the event that Interhandel fails to per- 
form its obligations under the Stipulation of Settlement. “Such is made 
clear by this Court's ruling in Hawley v. Hawley, 72 App. D.C. 376, 114 
F.2d 745 (1940), wherein it was stated: 

"Appellant contends that the testator thereby in- 
tendedthe stock to become the property of appellee if 
the note was not paid, and that appellee, by accepting 
the note and stock, bound herself to accept the stock 
in payment of the note... . The contention cannot be 
sustained. Even attributing to the statement signed 


by the testator the meaning placed thereon by appel- 
lant, the clause providing for forfeiture of the ii 
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stock would be invalid and unenforceable. As was 
said in Haselden v. Hamer: '* * * "The pledgee is 
not entitled upon the pledgor's default to take the 
property as his own in satisfaction of the debt. A 
provision in the contract by which the absolute prop- 
erty in the pledge is to vest in the pledgee upon de- 
fault of the pledgor is void and the pledgor is still 
entitled to redeem. Nor can the pledgee cut off the 
pledgor's interest in the collateral by a mere notice 
that if the debt is not paid by a certain time, he will 
take the collateral as his own." 


"This is the universally accepted rule. While it is 
undoubtedly true that after the pledge is given, the 
parties may lawfully agree that the creditor shall 
take the pledge in satisfaction of the debt, there was 
no such agreement in this case. On the contrary, 
appellant relies specifically upon the original agree- 
ment contained in the note. Under the circumstances, 
a default in payment of the secured debt gives the 
pledgee only a right to realize on it by some appro- 
priate proceeding." 

72 App. D.C. at 381-382, 114 F.2d at 
750-751 (footnotes omitted) 


Needless to say, the government does not come within the exception 
noted in the second paragraph of the quoted material because at the 
time the Stipulation was entered into, there was, of course, no debt 
with regard to which the parties could contract. 


The government's entire interest regarding the fund is derived 
from its private, out-of-court, agreement with Interhandel. The pledged 
property was intended simply to afford the government a means whereby 
it could protect itself from the remote possibility that somebody or 
some foreign government might assert some claim against the United 
States, presumably in connection either with its management of GAF 
or the sale of Interhandel's interest in GAF. The Stipulation of Settle- 
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ment itself sheds no light upon the identity of these potential claimants 
or upon what might be the subject matter of their claims. Indeed, con- 
sidering the restrictions imposed upon any of these unknown claimants 
by either the statute of limitations or the doctrine of laches, whichever 
might be applicable, and by the doctrine of sovereign immunity, it is 
difficult to conceive the possibility that there could be any successful 
claims made. That the United States realizes this is illustrated by the 
fact that it already has released approximately $60,000 000. 00 of the 
fund to appellee corporation. (JA 50) 


The instant suits in fact are suits against the fund itsel and do not 
seek to recover anything from the government. See Orinoco Co, v. Ori- 
noco Iron Co., supra, 54 App. D.C. at 225, 296 Fed. at 972. Accordingly 
appellants’ positions with respect to the United States are neither antag- 
onistic nor competitive. But even if they were, appellants’ offer to 
formally subordinate their liens to the government's indemnity interest 


would overcome such an objection. Moreover, as pointed out supra, 
equity has ample power to frame its decrees in sucha way as to avoid 
unnecessary injury to non-offending litigants, such as appellants and 
appellee Secretary in the instant case. If there were any possibility 
that the government's indemnity interest could be adversely affected by 
judgments in favor of appellants, it would be an easy matter for a court 
of equity to stay, or condition, the effect of its own judgments. 


Nor do appellants' suits interfere in any way with any matter of 
public administration. All permissible actions that may be taken with 
respect to the Interhandel fund are prescribed in great detail in the 
Stipulation of Settlement. No demands are presented in the instant 
suits with regard to the administration of the fund. | 
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2. The judgments sought herein by appellants would 
not restrain the government from acting, or com- 
pel it to act, with regard to any matter of a dis- 
cretionary nature. 


The rulings by the Supreme Court in Mellon v, Orinoco Iron Co., 

266 U.S. 122 (1924), and in Houston v, Ormes, supra, and by this Court 
in McCormack v. Harrah, supra, and in Doerschuck v. Mellon, 60 App. 
D.C. 383, 55 F.2d 741 (1931), demonstrate that the judgments sought by 
appellants herein, requiring the Secretary of the Treasury to satisfy 
their equitable liens from the fund presently in his hands, would require 
him to perform a purely ministerial duty. As already pointed out, the 
fund in question has been earmarked for payment to Interhandel and - 
unless the government takes affirmative actionto foreclose upon the fund 
in the meantime - itis understood by all that the fund will in due course 
be distributed to Interhandel. If it should become necessary to do so, In- 
terhandel itself may demand such action as a matter of right. That the 
act of making distribution, where ownership of the fund is not in issue, 
is a ministerial duty may be confirmed by reference to the cases cited 
at the beginning of this paragraph. 


Appellee corporation's ownership of the fund in question is more 
clearly demonstrable in this case than in perhaps any other. The claim- 
ants in Houston, Orinoco Co, and McCormack each enjoyed, at best, 
an undivided interest in the general funds of the United States. Their 
money was commingled with that of the government. Here, Interhandel's 
property has been segregated into a special account. Its property earns 
interest from the United States and it is required to pay taxes on that in- 
come. 


Appellees argue that the matter of payment involves the exercise of 
discretion by the Attorney General and, therefore, that the judgments 
sought by appellants would interfere with his performance of this dis- 
cretionary act. The argument is based upon the fact that the Stipulation 
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of Settlement - which only is binding upon the parties thereto inter se - 

provides that no distribution shall be made to Interhandel unless the funds 
involved are first released by the Attorney General. (Section VIII, Sub- 

section 1 JA 66) They look to this Court's opinion in Kelberine v. Soci- 

ete Internationale, etc., et al, No. 19,286, decided April, 1966 (petitions 
for rehearing are presently pending) for comfort, but what is said there 
should not be controlling in these appeals. 


The thrust of appellants' argument in Kelberine was not directed 
toward the interpretation or the implementation of the stipulation, but 
rather towards its validity. They directly challenged the authority of 
the United States to enter into the stipulation in the first place and sought 
to have it set aside. By so doing they not only sought to interfere with 
the government's security interest in the fund, but they boldly attempted 
to restrain the government from acting with regard toa matter of a dis- 
cretionary nature, i.e., settling Civil Action No. 4360-48. For these 
reasons, Kelberine is not only distinguishable from the instant cases 
but it is a classic example of an unconsented suit against the govern- 
ment. Kelberine did not fit into the pattern of Mellon v. Orinoco Iron 
Co., 266 U.S. 113 (1924), and Houston v. Ormes, supra, as do the pres- 
ent cases. In fact, appellants Kelberine and Berlin did not even claim 
an equitable lien. Noteworthy is the Court's conclusion in Kelberine 
that appellants failed to present a "thesis" which was "susceptible of 
judicial implementation." (slip opinion, p. 9) 


The order of the Attorney General in the instant cases, unlike the 
various certifications and authorizations alluded to in Mellon v. Orinoco 
Iron Co; Houston v, Ormes, and McCormack v, Harrah, has nothing what- 
ever to do with the ownership of the fund in question. The fund belongs 
to Interhandel anyway without the need for the Attorney General to take 
any action. 


| 
Until such time as the government might successfully foreclose 
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upon the fund, it can have no interest in any portion of the pledged prop- 
erty which would insulate it from appellants’ liens. Consequently, there 
is no requirement that appellants delay in asserting and enforcing their 
equitable liens upon the fund until the government's claim becomes liq- 
uidated, if it ever does. In addition, it should be noted that none of the 
cases previously cited in this subsection prescribes as a condition to 
the assertion of an equitable lien upon a fund in the United States Treas- 
ury that the anticipated distribution must be scheduled to take place im- 
mediately or within any specified period of time. It is enough that, in 
due course, distribution to a known payee will take place. 


Under the circumstances of the present cases, the language of 
Doerschuck v. Mellon, supra, has a particular significance. In that case, 
the holders of certain German bonds filed a bill of complaint to recover 
from a fund in the United States Treasury an amount of money which 
they claimed was owing to them as interest on their bonds. The money 


had been frozen in Germany during the course of World War I and was 
finally paid into the Treasury in 1927 pursuant to an award made by the 
German - American war claims commission. In reaching its conclusion 
that the bill had been improperly dismissed, this Court declared: 


"The suit instituted in this case is like Mellon v. Ori- 
noco Iron Co., 266 U.S. 121, 45 S. Ct. 53, 69 L. Ed. 199, 
and Houston v. Ormes, 252 U.S. 469, 40 S. Ct. 369, 64 
L. Ed. 667, and in those cases it was held that the pay- 
ment by the government of a trust fund to the person en- 
titled to receive it is a ministerial duty, the perform- 
ance of which may be compelled by mandamus, and that, 
as a necessary consequence, where another has an eq- 
uitable right in the fund he may have relief against the 
officials of the Treasury through a mandatory writ of 
injunction or a receivership." 


60 App. D.C. at 386, 55 F.2d 
at 744. 
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The Secretary of the Treasury, as de facto trustee of the fund, has 
a duty to distribute the fund to the persons entitled to receive it. The . 
fact that appellee Interhandel has entered into an out-of-court stipula- 
tion with the government can have no effect upon appellants’ claims or 
upon their equitable interest in the fund. Accordingly, the duty to dis- 
purse being but a ministerial act under the circumstances of this case, 
appellants can impress their liens upon the fund at this time. 


B. The Attorney General Is Not an Indispensable Party to These Pro- 
ceedings ! 


The test for determining whether or not a party is an indispensable 
party is based upon practical considerations. As appears from the fore- 
going, the judgments which appellants seek against the appellees herein 
will effectively grant the relief desired. The addition of the Attorney 
General as a party defendant to appellants’ suits will serve no useful 
purpose and will not enable them to secure any relief to which they are 
not already entitled. Therefore, under the principle enunciated in Wi- 
liams v. Fanning, 332 U.S. 490 (1947), it is seen that the Attorney Gen- 
eral is not an indispensable party to these proceedings. 


pant 


Equitable Principles Require That Appellants 
Be Permitted To Impress Their Liens at 
This Time 


The familiar maxims that "equity regards as done that which ought 
to be done" and that "equity will not suffer a wrong without a remedy” 
have particular application to the facts of the instant case. Appellants 
have rendered substantial services to appellee corporation throughout 
the years and have contributed materially to the creation of the fund 
which is presently maintained in the hands of appellee Secretary of the 


Treasury. Both by virtue of express executory agreements and in order 
to prevent Interhandel from being unjustly enriched at their expense, ap- 
pellants possess equitable liens upon that fund which entitle them to ob- 
tain compensation for their services out of that fund. Their liens are 
the means by which the personal obligations of Interhandel toward ap- 
pellants may be effectively enforced. Yet appellees herein have sought 
to deny appellants their liens and, unless this Court will take appropri- 
ate action to preserve them, appellants’ equitable liens are in grave 
danger of being lost. 


The Interhandel fund is appellants’ security. They seek only the 
opportunity to prove their claims against that fund but their efforts are 
being thwarted by appellees’ resort to the doctrine of sovereign immu- 
nity. If appellees are permitted to take refuge behind this doctrine, the 
fund will disappear and appellants will be denied their compensation. 
Approximately $60,000,000.00 of the fund already has been disbursed to 
Interhandel without any public announcement. In due course, the balance 
in the fund will be distributed - also without any public notice. When 
will the fund be disbursed? Appellants do not know. How will it be dis- 
pursed? Appellants have no means of knowing. What will Interhandel 


31 
do with the proceeds of the fund after they have been received? Pre- 
sumably the proceeds will be transferred immediately to Zurich, Switz- 
erland - far beyond the reach of this Court's process for Appellee cor- 
poration is under no duty to retain the proceeds of the fund in this juris- 
diction for any period of time after release. Indeed, they have no duty 
even to keep the proceeds in this country. Once the proceeds have been 
released by the Secretary of the Treasury, Interhandel is free to do with 
them as it wishes. | 


This factual setting is similar to that presented in Western Urn 
Mfg. Co. v. American Pipe & Steel Corp., 113 U.S. App. D.C. 378, 308 
F.2d 333 (1962). There the payee anticipatedthe receipt of certain funds 
from the United States Treasury atacertain date and time and its attor- 
ney here in Washington made prior arrangements with other parties to 
negotiate the Treasury check swiftly. A creditor of the payee knew of 
the existence of the fund but did not find out when it was to be paid out 


until the day on which it was disbursed. Acting immediately, the credi- 
tor took steps to attach the fund in the hands of the payee's attorney, but 
by the time the attachment was served - at 4:15 p.m. the same day - the 
attorney claimed that he no longer had any property belonging to the 
payee. 


Appellants do not think that in justice and equity they should be re- 
quired to play the old shell game with Interhandel in their attempt to se- 
cure just compensation. Appellants have presented a written request to 
the Attorney General asking him to advise them whenever it is contem- 
plated that distribution will be made. While that official has acknowl- 
edged receipt of appellants’ request, he has not committed himself in re- 
sponse to it. Consequently, the only way in which appellants can be as- 
sured an opportunity to prove their claims is to impress their equitable 
liens at the present time. 


CONCLUSION 


For the foregoing reasons, appellants believe that the District Court 
erred in dismissing their complaints and they maintain that in justice 
and equity they ought to be permitted to impress their equitable liens on 
the Interhandel fund at the present time. 


Respectfully submitted, 


Daniel W. O'Donoghue 
Ross O'Donoghue 
George A. Fisher 
420 Union Trust Building 
Washington, D.C. 20005 
Attorneys for Appellants 
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No. 19,996 


HERMAN A, SCHMITZ, ROBERT A. SCHMITZ and LLOYD J. VAIL, 
Executors of the Estate of Dietrich A. Schmitz, deceased, 
i Appellants, 


Ve 
SOCIETE INTERNATIONALE POUR PARTICIPATIONS 
INDUSTRIELLES ET COMMERCIALES, S.A, (INTERHANDEL) 
and HENRY H. FOWLER, Secretary of the Treasury of 


the United States of America, 
Appellees. 


ON APPEAL FROM ORDERS OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE SECRETARY OF THE TREASURY, APPELLEE 


COUNTERSTATEMENT OF THE CASE 
1. Nature of the proceedings. | 


Appellants are individuals and their representatives who 


allege that services which they rendered to appellee Societe 
Internationale, a Swiss holding corporation commonly referred 
to as Interhandel, entitle them to share in Interhandel's 
portion of the proceeds resulting from the settlement by the 
Swiss corporation and the Attorney General of the litigation 
over the vesting of certain property by the Alien Property 
Custodian. In an attempt to insure the payment of their claims 
in the event they should ultimately be successful in their 
action against Interhandel, appellants joined the Secretary of 
the Treasury 2s 2 co-defendant in order to reach the portion of 
Interhandel's settlement proceeds still in the United States 
Treasury. From the orders of the district court (Pine, J.) 
dismissing their suits for want of jurisdiction, Schmitz v. 
Societe Internationale, 249 F. Supp. 757, appellants prosecute 
these appeals, 

2. Background. 

This is another facet of the litigation which followed 
the 1942 vesting by the Alien Property Custodian of the 
American assets of the Swiss “interhandel" corporation, The 
assets vested consisted of the bulk of the stock of the General 
Aniline & Film Corporation. Thereafter, many years of pro- 
tracted litigation ensued between Interhandel and the Attorney 


1 
General to determine the propriety of that bh Rs the 
1 See, Societe Internationale v. Rogers. 357 -U.8 
7 ° 


‘Feversing, Societe internationale v. ownell, 100 U, 3, “ADD. 
D.C. 148, 243 F. od O58; Societe Interna tionate v. McGra p 
111 F. Supp. 435 (D. D. coye arrirmed, sub mom. Societe Thee tena - 
tionale v. Brownell, 96 U.S. App. D. é. 232, 205-F. od 530, 
certiorari denied, 350 U.S. °937. 


=Ou 


Court knows, the litigation between Interhandel oA the Attorney 
General was finally settled in 1963. That settlement is 
memorializéd by a "Stipulation of Settlement (December 20; 
1963), as amended by the Supplementary Agreement of March 25, 
1964)" filed in Societe Internationale v. Kennedy, Civil Action 
No. 4360-48 (D. D.c.). The portion of that settlement Agreement 


relevant to this proceeding appears in the Joint Appendix (J.A. 


57-61). 

Under the terms of the settlement, the vested G.A.F. stock 
vas sold to the public in March of 1965. Some $329,000, 000 was 
realized from the sale, of which $120,000,000 vas Interhandel's 
share of the proceeds. The Settlement Agreement ’ however, sub- 
jected Interhandel's share to certain express indemnity pro- 
visions in favor of the gavernment (Secs. VIII and IX, JA. 
66-68). To carry out the terms of the agreement, Interhandel's 
portion of the proceeds was placed in a special Treasury account 
and invested in United States interest-bearing securities (JA. 
66). These securities were retained by the United State and 
may be used by the government to satisfy those indemnity obliga- 
tions (Section IX(5), J.A, 68-69). 

Under that agreement, Interhandel must hold harmless the 
United States Government, the Attorney General, and other 
government employees from claims of certain other persons and 
of the Netherlands Government relating to the shares sold and 
to the operations of the General Aniline & Film ‘Corporation 
while it was under Government control (J.A. 67-68). In 

<3- 


particular, the agreement specifically provides that Interhandel's 
funds (J.A. 66, emphasis added): 
shall be deposited into an account to be maintained 
by the United States Treasury to be designated as 
Interhandel Corporation of Switzerland, payable only. 
er of the Attorne neral, according to the 
provisions of Section VIII and 1X of this Stipulation. 
Section VII further provides that payments from that account 
shall be made to Interhandel (J.A. 67): 
[F]rom time to time as determined by the Attorney 
General, ‘to the extent that the Attorney general 
determines that such securities are no longer needed 
to secure the faithful performance by Interhandel 


of the indemnity provisions imposed upon it by Sec- 
tion IX of this Stipulation. 


3. The proceedings in the district court. 

Appellants filed these suits on August 5, 1965, against 
poth Interhandel and the Secretary of the Treasury (JA. 33 
22). In ‘substance, they sought to recover for themselves some 
$17,000,000 of the monies payable to Interhandel. They claimed 
this sum yas due them for services allegedly rendered to that 
Swiss corporation. To insure their recovery, appellants 
sought to impress an equitable lien upon proceeds of the sale 
of the G.A.F, stock in the Treasury account, to enjoin the’ 
Secretary from disbursing any money to Interhandel, and to 
require the Secretary of the Treasury to satisfy appellants’ 
claims against Interhandel out of the funds in the Treasury. 

Both the Secretary and Interhandel moved to dismiss the 
complaints.. The Secretarys' motions asserted that the suits 


were actually suits against the United States to which it had 


not consented and that, therefore, the district court lacked 
ne 


i 


| 
jurisdiction to entertain the actions. (J.A, 18,43). On 


January 19, 1966, the district court (Pine, J.) granted the 
motions to dismiss. Schmitz v. Societe Internationale, ekg 
F. Supp. 757 (J.A. 44). The court ruled that (249 F. Supp. 
at 762, J.A. 52): | 


In order to impress an equitable lien upon a fund 
in the United States Treasury, it is necessary that 
there exist several elements, namely, the Treasury 
officials must be charged with the performance of no 
duty other than the ministerial duty of making dis- 
bursement of the fund. It must be such a duty as 
could be compelled by mandamus, or a receivership. 

The United States must not be in the position of a 
debtor or creditor, but the fund must be dan especially 
earmarked account to which the Treasury officials are 
under no other responsibility than that of the ordinary 
stakeholder, and the United States must have no claim 
or interest in the fund. 


Applying these principles to the instant case, 
there would seem to be no doubt that these necessary 
elements are lacking. Here the United States has a 
direct and real interest, namely, the retention of the 
fund to indemnify it and certain federal officials from 
liability arising out of the sale of GAF stock. Here 
the defendant Secretary has no right to mike any disposi- 
tion of the fund except upon the order of the Attorney 
General. Here the Attorney General is not a party to 
the suit, and if he were, clearly his duties in connec- 
tion with the fund are not ministerial but involve discre- 
tion. Here neither the United States nor defendant 
Secretary is a mere stakeholder, but he is holding the 
funds for the benefit of the United States. Here the 
action is clearly one against the United States which 
has not consented to be sued, | 


From the formal orders of dismissal entered by the dis- 
trict court on January 25, 1966 (J.A. 55-56), appellants 
| 
noted these appeals. (J.A. 57.) 


SUMMARY OF ARGUMENT 
I 


Appellants sued Interhandel to recover compensation al- 
legedly due them from that Swiss corporation. In an attempt to 
insure satisfaction of their judgment in the event they prevailed 
against Interhandel, appellants joined the Secretary of the Trea- 
sury as co-defendant. Their purpose in so doing was to obtain a 
court order enjoining. payment to Interhandel of certain funds on 
deposit in the Treasury and to require payment of $17,000,000 of 
those funds to themselves instead. The actions against the Sec- 
retary are thus in reality suits against the United States because 
the judgment would expend itself upon the Treasury and interfere 
with the administration of the government. Dugan v. Rank, 372 
U.S. 609; Hawaii v. Gordon, 373 U.S. 57; Kelberine v. Societe In- 
ternationale, No. 19,826, C.A.D.C., decided April 7, 1966, re- 
hearing and rehearing en banc denied, June 16, 1966. As those 
cases make clear, the United States may not be sued without its 
consent. As the government has not consented to this action, the 
court below correctly dismissed the complaints against the Secre- 
tary of the Treasury for want of jurisdiction. Kelberine v. 


Societe Internationale, supra. 


II 
Appellants do not come within the doctrine of Mellon v. 


Orinoco, 266 U.S. 121, and Houston v. Ormes, 252 U.S. 469, which 


see 


permit, under certain circumstances, a person claiming a specific 
interest in a fund in the Treasury earmarked for payment to a 
given individual to enjoin its payment pending his action against 
the person for whom the fund was appropriated. To maintain such 
an action, the cited Supreme Court decisions require @ plaintiff 
to show, first, that the United States is a mere "stakeholder" 
and has no interest in the fund which plaintiff is attempting to 
reach; second, that the only duty on the part of the government 
official sued is the ministerial act of payment, as to which he 
has no discretion, and, third, that the court has jurisdiction 
over the person of the alleged debtor so that it can be compelled 
to give the United States a proper acquittance. This Court's re- 
cent decision in Kelberine v. Societe Internationale, supra, which 
dealt with the Secretary of the Treasury's duties regarding the 
identical fund which these appellants seek to reach, makes clear 
that the circumstances of this case do not fall within the Mellon 
v. Orinoco and Houston v. Ormes, situations. In Kelberine, the 
Court held that the government has an interest in the funds in 
question because it holds them as security for Interhandel's per- 
formance of certain indemnity obligations which that corporation 
assumed, and, moreover, that the Secretary's duties' to pay that 
fund were not ministerial and could not be compelled by mandamus 
because when those funds would paid out, if ever, was expressly 


committed to the judgment and discretion of the Attorney General. 


In this regard, the appellants' suits are indistinguishable from 


ee ae 


Kelberine. The district court therefore correctly dismissed ap- 
pellants' actions as suits against the United States to which it 


has not consented. 


ARGUMENT 


I 
THE DISTRICT COURT CORRECTLY RULED THAT THESE 
ACTIONS ARE UNCONSENTED SUITS AGAINST THE 
UNITED STATES. 

1. In 1963, in order to conclude their twenty-year dispute 
over the ownership of the vested stock of the General Aniline & 
Pilm Corporation, the government and Interhandel agreed that the 
latter would drop its suit under Section 9 of the Trading with 
the Enemy Act (50U.S.C. App. 9) to recover the shares in suit, the 
shares would be sold, and the proceeds of sale divided between the 
parties according to a fixed formula. After the stock was sold 
for several hundred million dollars, appellants commenced this 
action. They claim entitlement to a $17,000,000 part of Inter- 
handel's share of the proceeds. Appellants seek to insure satis- 
faction of the claims which they assert against that corporation 
by means of this action against the Secretary of the Treasury. We 
submit that the Court's decision in Kelberine v. Societe Inter- 
nationale, No. 19,826, decided April 7, 1966, rehearing and re- 
hearing en banc denied June 16, 1966, is dispositive of this 
appeal and that, therefore, the district court was entirely cor- 
rect in dismissing the complaints against the Secretary for want 


-8- 


of jurisdiction on the ground that these actions are suits against 
the United States to which it has not consented. | 

2. The appellants have framed their complaints in the form 
of actions against the Secretary of the Treasury. on numerous 


occasions both the Supreme Court and this Court have held that, ab- 


sent an express waiver of sovereign immunity, a court may not enter- 


tain a suit which, while nominally against an officer of the United 
States, is in reality against the government itselz.| Mine Safety 
Co. v. Forrestal, 326 U.S. 371; Larson v. Domestic & Foreign Com- 
merce Corp., 337 U.S. 682; Malone v. Bowdoin, 369 U.S. 643; Dugan 
v. Rank, 372 U.S, 609; Hawaii v. Gordon, 373 U.S. 57; Mitchell v. 
McNamara, 121 U.S. App. D.C. 326, 352 F. 2d 700; Kelberine v. Soci- 
ete Internationale, supra. The foregoing cases reiterate the 
standards for determining when a suit is actually one against the 
United States. "The general rule is that the relief sought nomi- 
nally against an officer is in fact against the sovereign if the 
decree would operate against the latter." Hawaii v. Gordon, 373 
U.S. at 58. And the decree would operate against the government 
"3f the judgment sought would expend itself on the public Treasury 
or domaing or interfere with the public administration, Land v. 
Dollar, 330 U.S. 731, 738, or if the effect of the judgment would 
be 'to restrain the Government from acting, or compel it to act.! 
Larson v. Domestic & Foreign Corp., [337 U.S. 682] at TOL * * * ," 
Dugan v. Rank, 372 U.S. at 620. It is the essential nature and 
effect of the srocesdings and not the form of the action which 
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determines the impact of the action on the United States. 
Safety Company v. Forrestal, supra, 326 U.S. at 374. 

Since appellant's purpose in bringing this action is to re- 
strain government officials from fulfilling the terms of an agree- 
ment terminating a major lawsuit against the government, there can 
be no doubt that this is a suit against the United States under 
that rule. Therefore, without the government's consent the action 
cannot be maintained. Hawaii v. Gordon, 373 U.S. 573 Dugan v. Rank, 
supra; Malone v. Bowdoin, 369 U.S. 643; Kelberine v. Societe Inter- 
nationale, supra. 

3. Appellants do not contend that the government has in any 
way consented to this action, as indeed it has ee : Rather, 
they attempt to bring themselves within an exception to that rule 
of sovereign immunity by invoking the doctrine announced in Houston 
v. Ormes, 252 U.S. 469, and Mellon v. Orinoco, 266 U.S. 121. Those 
cases permit, under discrete circumstances, litigants to reach 
’ funds in the Treasury specifically earmarked for payment to named 
individuals. As we show in the next point, the district court cor- 
rectly ruled that the doctrine of those cases is of no assistance 


to appellants. 


a 
= While appellants have reprinted 40 U.S.C. 308 and 309 in their 
rief (pp. any! they concede (brief, pp. 20-21) "To be sure sec- 

and 309 


“tions 30 do not contain any consent to sue the government." 
This concession is not surprising in view of the express language 
of section 308 that: 


Nothing herein contained shall, however, be considered as 
recognizing or conceding any right to enforce by seizure, 
arrest, attachment, or any judicial process, any claim 
against any property held, owned, or employed by the United 
States, or by any department thereof, for any public use, or 
as waiving any objection to any proceeding instituted to 
enforce any such claim. . 


As the court below correctly noted (J.A. 53), section 309 depends 
on section 308. : 


pia Ve ee 


LE 


APPELLANTS DO NOT COME WITHIN THE RULE OF 
MELLON V. ORINOCO AND HOUSTON V. ORMES. | 


1. In Mellon v. Orinoco, 266 U.S. 121, and Houston v. 
Ormes, 252 U.S. 469, the Supreme Court held that where a 
specific fund has been appropriated by the United States for 
payment to a named person, and this fund has been delivered 
into the possession of the Secretary of the Treasury to 
perform the purely "ministerial" act of payment, a person 
claiming a specific interest in that particular fund 
tantamount to an "equitable lien” may enjoin its payment 
pending his action against the person for whom the furid was 
appropriated. 

Thus, in Houston v. Ormes, supra, Congress appropriated 
a $1,200 fund to satisfy a Court of Claims award to an 
individual and referred the fund to the Secretary of the 
Treasury for disbursement. The attorney for the individual, 
who had instituted an action against the latter for attor- 
ney's fees connected with the Court of Claims proceeding, 
sought to impress an "equitable lien" upon the fund. The 
Court allowed the lien, holding that joining the Secretary 
of the Treasury and the Treasurer of the United States in 
the action did not amount to a suit against the United 


States since only a "ministerial" duty involving "no 


| 
discretion" remained to be performed and that the government 


aif 


officials could be enjoined as individuals to surrender the 


fund to a receiver appointed by the Court. In reaching that 


conclusion, the Court stressed that the United States had 


absolutely no claim or interest in the fund and that inasmuch 
as the attorney's nonresident client had voluntarily appeared 
and personal jurisdiction had been obtained over her, she 
could be required to give a good acquittance to the United 
States, which would thereafter be excused from liability for 
the $1,200. 

Similarly, in Mellon v. Orinoco, Supra, the Secretary 
of the Treasury and the Treasurer of the United States had 
possession of a specific fund which the Department of State 
had obtained from Venezuela on behalf of United States 
citizens as reparations for expropriation of their property 
rights in Venezuela. The government officials proposed to 
pay this fund, which had been appropriated by Act of 
Congress, to Orinoco Company, Limited, one of the claimants. 
The Orinoco Iron Company, however, another claimant, brought 
an action to enjoin the officials from making this payment 
on the ground that it was entitled to a portion of the 
proceeds. The Supreme Court sustained a lower court injunc- 
tion restraining the payment upon the grounds that Orinoco 
Iron Company had a valid equitable lien upon this fund, and 
that the government officials conceded that they were 
stakeholders and had no remaining duties other than the 


ministerial act of payment. 


4 


From these cases and ncaa a plaintiff seeking to 
enforce an equitable lien against funds in the Treasury must 
establish first, that the United States has no claim or 
interest in the fund he is attempting to reach and is, in effect, 
a mere "stakeholder;" second, that at the time the injunction 
is sought, the only duty remaining to be performed by the 
government officials is the purely ministerial auty of pay- 
ment involving no discretion whatsoever; and, third, that the 
court has jurisdictton over the person of the alleged debtor 
(here, Societe Internationale), so that the debtor can be 
compelled to give the United States a proper acquittance. 

2. This Court's decision of April 7, 1966, in the 
case of Kelberine v. Societe Internationale, No. 19286, 
C.A.D.C., rehearing and and rehearing en bance denied June 16, 
1966, makes clear that the court below was Rennes in hold- 
ing that the elements necessary to maintain these actions 


against the Secretary of the Treasury are not present here. 


3 See also, Ducker v. Butler, 70 App. D.C. 103, 104 F.2d 
36, 238; Smith v. Harrah, 65 App. D.C. 258, 51 F.2d 314. 


| 
4/ The district court had rendered its decision in this 
case on January 19, 1966, before Kelberine was handed down 
by this Court. While we believe that appellants have not 
obtained jurisdiction over Interhandel in this proceeding, 
we leave the discussion of that issue to co-appellee. 
Cf., Kelberine v. Societe Internationale, supra, point II, 
slip opinion, pp. 5-7. 
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As its full title indicates, Kelberine was also a suit against 


both Interhandel and the Secretary of the Treasury. As do 
appellants here, plaintiffs in Kelberine claimed a right to 
Interhandel's share of the proceeds resulting from the sale 
of the General Aniline & Film stock under the Settlement 
Agreement with the Attorney General. And, as in the case 
at bar, plaintiffs in Kelberine sought to enjoin payments of 
the funds in the Treasury to Interhandel pending resolution 
of their own suit against that Swiss corporation. And-- 
precisely as he did in this case--the Secretary moved to 
dismiss the suit as to him as an unconsented action against 
the United States. Just as do appellants here, plaintiffs 
in Kelberine invoked Houston v. Ormes, Supra, and Mellon 
v. Orinoco, supra, as support for their contention that the 
district court had jurisdiction to entertain their action 
against the Secretary. The district court dismissed 
Kelberine's suit for want of jurisdiction and this Court 
affirmed that dismissal. 

In rejecting as misplaced Kelberine's reliance upon 
the doctrine of Houston v. Ormes, this Court ruled that 
"st was amply clear" that the United States had an interest 
in the funds in the Treasury and that it was not merely a 
ministerial duty on the part of the Secretary to turn those 
funds over to Interhandel. We submit that the Kelberine 


decision is controlling and dispositive here. For this reason, 


we fly 


we set out the Court's decision on this issue in full (slip 


opinion, pp. 8-10, footnotes omitted) : 


Did the court err in dismissing the action 
against the Government officers? We think it did not. 
Pending in the court here was a civil action by 
Interhandel against the Attorney General concerning 
properties vested in him by virtue of a federal 
statute. The President, by a memorandum dated 
January 8, 1963, and under authority vested in him 
by statute, determined that the interest of the 
United States required the sale of this property. 
The Attorney General had power to settle the 1iti- 
gation. He settled it. One of the terms of the 
stipulation of settlement was that the funds would 
be held by the United States as security for the 
performance by Interhandel of certain indemnity 
obligations imposed upon it by the agreement, Sec. 
VIII(4).). Those obligations (Sec. Ix(2)) were that 
Interhandel would hold harmless the United States 
and its officers and employees from any claim 
made relating to actions described in certain para- 
graphs of the stipulation, or resulting from! com- 
pliance by any officer of the United States with 
the stipulation, and from any claim made relating 
to the control or operation of the General Aniline 
and Film Corporation by Interhandel, or any of its 
stockholders, or persons under its control, or 
successors to such persons. Further, Interhandel 
agreed (Sec. IX(2)) to indemnify the United States 
and its officers and employees from any claims brought 
by the Government of the Netherlands on behalf of 
itself or its political subdivisions, Interhandel or 
persons under its control, or any Dutch national 
person, in respect to the properties subject to the 
stipulation. The stipulation provided that the 
United States could recover sums due by reason of 
the indemnities either by payment or by cancellation 
of the securities in which the properties were 
invested. And it provided (Sec. VIII(4)) that 
redemptions of these properties for Interhandel 
could be made from time to time as the Attorney 
Gemeral determines that such securities are no 
longer needed to secure the performance by | 
Interhandel] of its indemnity obligations. Thus it 
4s amply clear that the United States has an interest 
4n these securities and that its officers are perform- 
ing official duties involving judgment and discretion, 
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not mere ministerial chores. The action was to 
require these officers to turn over to plain- 
tiffs these securities and also to prevent them 
from carrying out the obligations of the stipula- 
tion of settlement. Thus the action is against 
the United ‘States, which has not consented to it. 
It was correctly dismissed. 


Plaintiffs cite and rely upon Mellon v. 
Orinoco Iron Co. and Houston v. Ormes. None of the 
criteria listed in those cases as premises for 
exceptions ‘to the general rule respecting un- 
consented-to suits against the United States are 
present in the case at bar. 


Moreover (although the point is immaterial 

in view of the foregoing) plaintiffs specifically 

and expressly asserted to the trial court that they 

claim no equitable lien upon the funds being held 

in the Interhandel account. Thus they are in the 

position of persons merely interested in the common 

good and, under the doctrine of Massachusetts v. 

Mellon, have no standing to sue. 

We submit that the Court's decision in Kelberine is on 
all fours with the instant case, poth in the theory advanced 
by appellants and in the result which the law requires. 

3. Appellant seeks to distinguish Kelberine on the grounds 
that the plaintiffs there did not assert an equitable lien on 
the funds in the Treasury. As the last paragraph quoted above 


makes perfectly clear, however, the question of the presence 


or absence of an equitable lien was “4ammaterial" to the 


Court's decision in Kelberine. 


Appellants also assert that they may maintain this 


action because they are willing to postpone receipt of the 
money to which they claim entitlement until the government 
is satisfied that such money can be disbursed without injury 
to its security interest. We note, first, that the same 
argument was made by counsel on behalf of Kelberine and not 
accepted by the Court, and, second, appellants cite no 
authority which supports jurisdiction over the United States 
on this new theory. Houston v. Ormes and Mellon v. Orinoco 
represent narrow exceptions to the prevailing rile that 

the government may not be sued without its express consent. 
Appellants do not come within those exceptions. Kelberine v. 


Societe Internationale, supra. 


5/ As we noted above, p.10 , 40 U.S.C. 308 and 309 in 
terms reject the contention that they recognize jany right 
to claim property in the government's stb ee Stevan v. 
Union Trust Co., 115 U.S. App. D.C. 36, 316 F.2d 687, was 
not a suit against the United States. In United States v. 
Leventhal, 114 U.S. App. D.C. 340, 316 F.2d 314, it was the 
United States that was asserting the priority of its tax 
lien on property in the custody of the court. gawley Vv. 
Hawley, 72 App. D.C. 376, 114 F.2d 745, and Western Urn 
Mfez. Co. v. American Pile & Steel Corp., 113 U.S. App. D.C. 
378 308 F.2d 333, were litigations between private parties 
only. They did not, therefore, even purport to consider 
the jurisdiction of the district court to entertain actions 
against the United States. In Doerschuck v. Mellon, 

60 App. D.C. 383, 55 F.2d 741, 744, this Court was careful 
to note that--unlike the instant proceeding--thée money in 
the Treasury was "a special fund to which the United States 
make no claim and assume no liability." 


Finally, in part 3 of their brief (p. 30) appellants 
urge that “equitable principles" require that they be 
permitted to press their liens at this time. Their lawsuit, 
however, arises entirely out of an arrangement allegedly 


entered into between themselves and Interhandel, and wherever 


the equities may lie in that situation is a private matter 


petween those parties. Equitable principles, of course, 
cannot take the place of the absent consent of the United 
States to suit, which is the prerequisite to the district 


court's jurisdiction. 


CONCLUSION 
For the reasons stated, the orders of the district 
court dismissing the complaints against the Secretary of the 
Treasury should be affirmed. 
Respectfully submitted, 


CARL EARDLEY, 
Act Assistant Attorney General. 


DAVID G. BRESS, 
United States Attorney. 


MORTON HOLLANDER 
RICHARD S. SALZMAN, 


Attorneys. 
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QUESTIONS PRESENTED 


In the opinion of Appellee, Societe Internationale, etc. 
(Interhandel), the questions presented by these appeals 
are as follows: 


1. Whether the decision of this Court in Kelberine v. 
Societe Internationale, etc., U.S. App. D.C. , 
F, 2d (No. 19,286 decided April 7, 1966, Petition for 
Rehearing denied June 16, 1966), requires dismissal of 
Appellants’ complaints? 


2. Whether the lower court properly found that the sub- 
stituted service of process on Interhandel was improper? 


3. Whether there was a res, and an enforcible equitable 
lien there on, sufficient to support mail service in Switzer- 
land upon a nonresident foreign corporation alleged to be 
a debtor of plaintiffs. 
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Herman A, ScuMitz, ET AL, Appellants, 
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SocieTE INTERNATIONALE, cte., and Henry H. Fow ter, 
Secretary of the Treasury, Appellees. 


Appeals from Orders of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE, 
SOCIETE INTERNATIONALE, ETC. 


COUNTERSTATEMENT OF THE CASES 
A. Introduction 


The Appellants’ brief goes to great lengths to detail the 
facts that were alleged in their individual complaints. 
They then proceed to argue from the premise that all of 
the facts alleged in their complaints have been admitted 


1 Appellee, Societe Internationale, ete., is frequently called «¢Tnterhandel.’” 
It may be referred to herein by that name. 
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by the Appellees for purposes of their motions to dismiss 
(Appellants’ Brief, p. 9). The Appellants overlook the 
fact that Interhandel denied under oath every averment 
upon which the Appellants rely to support their claims for 
relief. These denials are contained in affidavits filed by 
Interhandel in support of its motions to dismiss and/or 
quash return of service of summons (J.A. 15-17, 19 and 36- 
42). Therefore, lest there be any doubt as to Interhandel’s 
position as to the merits of the Appellants’ claims, the 
following discussion will show that each material aver- 
ment upon which the Appellants must rely to support the 
substituted service of process has been denied under oath. 


B. The Dietrich A. Schmitz Complaint, No. 19,996 


This complaint is made up of a series of general back- 
ground allegations of heroically epie proportions which 
build up to a conclusion that from 1941, when Schmitz 
was deposed as president of General Aniline and Film 


Corporation (G.A.F) (J.A. 26) until his death in 1965 
(J.A. 23), he underwent severe hardship and persecution, 
performed services for Interhandel of a value of 47,- 
500,000.00 and sustained losses in defending Interhandel in 
the amount of $2,500,000.00. In short, his estate is claim- 
ing a total of $10,000,000.00 for services allegedly rendered 
and costs incurred after he was ousted from office (J.A. 31). 


The entire complaint is a self-serving pleading, designed 
to establish deeedent’s entitlement to an equitable lien on 
a fund in the Treasury. An example appears in para- 
graph 20 which states: 


‘Defendant Interhandel, through Dr. Sturzenegger, 
and later through Dr. Alfred Schaefer, recognized that 
it was indebted to decedent for his efforts and expendi- 
tures on its behalf and promised to make him whole 
and to compensate him for his efforts on behalf of 
defendant Interhandel from whatever funds were 
ultimately recovered from the United States govern- 
ment.’”? (J.A. 31) 
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Inasmuch as the jurisdiction of the lower court might 
turn on the truth or falsity of this allegation, Interhandel, 
in support of its motion to dismiss and/or quash return 
of summons, submitted affidavits of Dr. Sturzenegger and 
Dr. Schaefer, both of whom unqualifiedly denied the alle- 
gations of paragraph 20. Dr, Schacfer’s affidavit is set 
forth in full at J.A. 37-38. Referring specifically to para- 
graph 20 it states: 

“cI deny that Interhandel, through me, recognized 
that it was indebted to Mr. Dietrich A. Schmitz in any 
sum whatever for any alleged efforts and expendi- 
tures, and I further deny that Interhandel, through 
me, ever made any of the promises alleged in said 
paragraph; that I never met, talked to or communi- 
eated with or in any way had any contact, direetly or 
indireetly, with Mr. Schmitz; and so far as T know Mr. 
Schmitz never requested any payment of any kind 
whatever from Interhandel for doing anything set 
forth in said complaint; and since T became connected 
with Interhandel Mr. Schmitz did not act, and was 
not authorized to act, in any capacity for Interhandel, 
and there did not come to my attention any elleged 
activities by Mr. Schmitz on behalf of Interhandel.”’ 


The affidavit of Dr. Sturzenegger denies the allegations 
of paragraph 20 in the following language: (J.A. 38-39) : 


“Twas acquainted with plaintiffs’ decedent Die- 
trich A. Schmitz during his lifetime; that soon after 
Mr. Schmitz ceased to be president of General Aniline 
& Film Corporation in 1941 he no longer represented 
the interests of Interhandel in the United States and 
thereafter Interhandel was represented by others, 
chiefly lawyers, the principal one being John J. Wilson 
of Washington; and affiant denies the averments of 
paragraph 20 of said complaint that through him 
Interhandel either recognized that it was indebted to 
Mr. Schmitz in any sum whatever or made any of the 
promises sct forth therein; and affiant further states 
that so far as he knows Mr. Schmitz never requested 
any payment of any kind whatever from Tnterhandel 
for doing anything set forth in said complaint.” 
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Interhandel’s attorney, John J. Wilson, also submitted 
an affidavit in support of the motion. It established that he 
has been Interhandel’s lawyer since before Pearl Harbor; 
that he met Mr. Schmitz after he (Mr. Schmitz) had been 
ousted and before Pearl Harbor; that Dietrich A. Schmitz 
never told him he was a representative or attorney-in-fact 
of Interhandel; that any person lawfully representing In- 
terhandel during the war years was required to obtain a 
license from the Foreign Funds Control of the Treasury 
Department and also register as an agent for Interhandel 
under the Foreign Agents Registration Act; that he, John 
J. Wilson, obtained a license and registered as required, 
whereas Dictrich A. Schmitz never obtained a license or 
registered; that affiant became well acquainted with the 
Interhandel officers and no one connected with Interhandel 
ever stated or indicated to him that Dietrich A. Schmitz 
was a representative of Interhandel in the United States 
after he ceased to be president of General Aniline & Film 
Corporation (J.A. 40-42). Paragraph No. 2 of the Wilson 
affidavit also denies the general allegations made in several 
paragraphs of the complaint that Dietrich A. Schmitz ‘‘per- 
formed services or exerted efforts’? resulting in the crea- 
tion of the fund (J.A. 40). 


Thus, the facts of record regarding the claimed equi- 
table lien of Dictrich A. Schmitz in Case No, 19,996 are in 
direct. conflict. 


C. The Robert A. Schmitz Complaint, No. 19,995 


The record shows the same factual conflict exists as to 
the allegations of the complaint of Robert A. Schmitz, the 
son of Dietrich A. Schmitz. This complaint is in two 
counts. 


The first count alleges that Interhandel owes Robert A. 
Schmitz $7,250,000.00 for services rendered during the 
cighteen-month period from December 1958 through May 
23, 1960 (J.A. 7-8 and 10). The allegations supporting 
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this claim are that this Appellant was well acquainted with 
Interhandel’s affairs through the years (J.A. 5-6); that 
from time to time he dealt with Interhandel officers on be- 
half of five corporations desiring to purchase Inter- 
handel’s interest in G.A.F. (J.A. 5-6); that in December 
1958 he was solicited by Interhandel to cooperate in effect- 
ing an arrangement whereby one Charles E. Wilson would 
be granted full authority to negotiate a settlement of 
Interhandel’s Trading With the Enemy Act suit (J.A. 
6-7); and that he cooperated to this end from that time 
until May 23, 1960 when Charles Is, Wilson accepted the 
trusteeship (J.A. 7-9). 


The nub of the cause of action stated in the first count 
is found in paragraph 11 of the complaint which alleges 
that Dr. Schaefer, in October 1959, orally agreed that 
Interhandel would pay Robert A. Schmitz: 


«« , for the services he had performed 5% of any 
monies which defendant Interhandel might receive in 
settlement of its dispute with the United States gov- 
ernment, payment to be made when the settlement 
funds due Interhandel became available. Dr. Schaefer 
stated . . . that this compensation would necessarily 
have to come out of the specific settlement proceeds 
of the subject matter of this dispute with the United 
States government.’”’ (J.A. 9) (Emphasis added) 


The affidavit of Dr. Schaefer flatly denies such allega- 
tions, stating, in part (J.A. 19): 
«and in support of Interhandel’s motion as above 
described he specifically denies each and every state- 
ment made in the eleventh paragraph of the first count 
thereof.’’ 


John J. Wilson also filed an affidavit in support of the 
motion, to show the absence of an equitable lien under 
either count of the complaint. After summarizing his ex- 
tensive connection with the Interhandel litigation, Mr. 
Wilson denied: (1) that Robert A. Schmitz ‘‘performed 
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services in the ereation or preservation of the fund’’ as 
Interhandel’s agent or otherwise; (2) that Charles EH, 
Wilson’s activities greatly facilitated the settlement of 
Interhandel’s suit and greatly enhanced the amount of 
the settlement; and (3) that Robert A. Schmitz obtained 
any results that either contributed to the settlement or 
proved to be advantageous to Interhandel (J.A. 16-17). 


The second count claims that Interhandel owes Robert A. 
Schmitz the sum of $112,000.00 for services rendered dur- 
ing the period from June 1, 1960 through December 31, 
1961 (J.A. 10-11). This claim is based on quantum merutit. 
It is alleged that Robert A. Schmitz’ assistance and advice 
were solicited by Interhandel during the period of Charles 
E. Wilson’s trusteeship; that he performed extensive 
valuable services during this period and that it was under- 
stood he would be paid for such services even though no 
final agreement was reached regarding the amount or rate 
of compensation (J.A. 10-11). This count does not allege 
that Robert A. Schmitz was to be paid from the proceeds 
of settlement, although it incorporates by reference sev- 
eral paragraphs of the first count, including the third 
paragraph which claims an equitable lien upon the fund 
in the Treasury. 


D. Motions and Decision in Court Below 


The Appellants attempted to effect service of process 
under Rule 4(i)(1)(D) of the Federal Rules of Civil Pro- 
cedure, by having the Clerk of the court below mail copies 
of the summons and the complaints to Interhandel in 
Switzerland by registered mail (J.A. 14, 35-36). 


Interhandel, on the basis of the above-described affi- 
davits, moved in both eases to dismiss the action and/or 
to quash return of service of summons (J.A. 15, 36-37). 
The affidavits were attached to and made a part of the 
motions. Thus, Interhandel’s motion papers met head-on 
the material factual averments of the complaints. This 
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was deemed necessary to prevent the lower court from 
assuming jurisdiction—if all other clements were present— 
on the theory that, prima facie, the Appellants had shown 
that they had equitable liens on the fund, Moreover, the 
Appellants’ demands for in personam as well as im rem 
judgments dictated this course of action (J.A. 11-12, 32). 
Thus, the threshold jurisdictional issue, in the event that 
it was determined that these were not unconsented suits 
against the United States, was the existence or non-exist- 
ence of a res in the District of Columbia and alleged equi- 
table liens thereon. 


Interhandel’s motions very suecinetly posed this juris- 
dictional issue, advancing the ground that the 


“«* * * purported service is a nullity because it is 
predicated upon the assumed existence of a res in the 
District of Columbia and upon a claim to or lien upon 
such res on the part of the plaintiff, none of which 
actually exists * * *7? (J.A. 15, 36) 


Interhandel’s motions, together with the motions to dis- 
miss of the government co-Appellee, were heard together 
and the lower court rendered its opinion (J.A. 44-55) and 
ordered the complaints dismissed (J.A. 55, 56). The 
court’s opinion, after finding, infer alia, that ‘‘the action 
is clearly one against the United States which has not 
consented to be sued’’, held: 


“The action, therefore, cannot be maintained be- 
cause it fails to state a claim upon which relief may be 
granted, does not present the requisite facts for the 
establishment of an equitable lien and therefore does 
not provide the basis for substituted service of process 
as attempted.’? (J.A. 52 


STATUTES AND RULES 


Pertinent statutes and Federal Rule of Civil Procedure 
are printed in the Appendix to this brief. 
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SUMMARY OF ARGUMENT 


The Settlement Agreement between Interhandel and the 
Attorney General of the Unitd States, involved in Kel- 
berine vy. Societe Internationale, etc., U.S. App. D.C. 

: F, 2d (No. 19,286 decided April 7, 1966, peti- 
tion for rehearing denied June 16, 1966) is the same one 
involved in the instant cases. There are two principal 
differences between Kelberine and these cases, but they 
do not affect the ultimate result of dismissal of the actions, 


In Kelberine, no equitable lien was claimed upon the 
fund in the Treasury, while one is claimed here; and in 
Kelberine m personam service was held to be effected 
upon Interhandel in the District of Columbia, while only 
substituted service by mail upon Interhandel in Switzer- 
land under Rule 4(i)(1)(D) FR. Civ. P., is involved here. 


In Kelberine (in both courts), and in the case at bar in 
the lower court, the indemnity feature of the fund in the 
Treasury and the discretionary function of the Attorney 
General defeated the action against the government offi- 
cials. Doubtless, this Court will again affirm as to the co- 
Appellee Seeretary of the Treasury, since the situation is 
identical with Kelberine. 


In Kelberine in this Court, the action was dismissed as 
to Interhandel because it was not of a justiciable nature. 
The case at bar was dismissed below as to Interhandel 
because substituted service was ineffective since no equi- 
table lien (assuming the factual basis for one) could reach 
or be impressed upon the fund in the Treasury due to the 
grounds that defeated the action as to the Secretary of 
the Treasury. In effect, there was no unrestricted or avail- 
able res. 


Thus, when the Seeretary of the Treasury prevails in 
the case at bar, Interhandel must also prevail. 
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ARGUMENT 


The Lower Court Correctly Held That There Was an In- 
sufficient Basis to Support the Substituted Service of 
Process on Interhandel* 


The lower court did not find it necessary to resolve the 
conflict between the parties as to the factual basis for the 
existence of an equitable lien (J.A. 54).* Instead, by rea- 
son of the status of the fund in the Treasury, Judge Pine 
decided that no equitable lien could exist, and that since 
this was so, substituted service of process was ineffective. 
In this reasoning, the district judge was clearly right. 


Thus, in this posture, the cases turn upon the fact that 
Appellants cannot reach the fund in the Treasury. Judge 
Pine, while believing that a res, ‘‘in a general sense’? 
exists, held, in effect, that it was not a res “which can be 
reached by the plaintiff for the purpose of maintaining 
his suit against Interhandel and for the payment of his 
alleged claim.’”? (J.A. 50)* In other words, instead of 


treating the status of the fund in the Treasury as defeat- 
ing the existence of a res, and hence no equitable lien could 
be impressed upon it, as Interhandel argued, the court 
below assumed the limited existence of a res but still found 


2It scems clear that the second count of the Robert Schmitz complaint does 
not really involve an equitable lien (Cf. Voliva v. Bennett, 201 F, 2d 434 
(5th Cir, 1953)), since it fails to allege that Appellant would be paid out 
of the settlement proceeds (see Lindberg v. Humphrey, 53 App. D.C, 243, 289 
F, 901 (1923)). However, Judge Pine did not treat the two counts differ: 
ently, and this Appellee will ignore the distinction in this brief, 


3 Interhandel had argued below that in the face of the sworn denials, aver- 
ments of the complaints could not be accepted as true. See AVOS v. Asxo- 
ciated Press, 299 U.S, 269, 81 L. Ed. 183 (1936); McNutt v. General Motors 
Acceptance Corporation, 298 U.S. 178, 80 L, Ed. 1135 (1936); and Chase 
v. Wetzlar, 225 U.S. 79, 56 L. Ed, 990 (1912). A case squarely in point, 
and to the same effect as the foregoing cases, but not cited below, is Spears 
v. Spears, 162 F. 2d 345 (6th Cir, 1947), cert. den, 331 U.S, 790, 91 L. Ed. 
1819 (1947). 

Interhandel also argued below that there was no res in the District of Co- 
lumbia, but Judge Pine qualificdly disagreed (JA 50). 


4 For tho purposes of his decision, Judge Pine accepted as true the aver- 
ments of both complaints. 
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no equitable lien that could be impressed upon it. The 
result is obviously the same. 


Meticulously, the district judge examined the Settlement 
Agreement between Interhandel and the Attorney General 
(J.A. 59, esp. Sections VIII and IX, J.A. 66-69) outlining 
the indemnity features and the discretionary functions of 
the Attorney General, just as this Court did in Kelberine 
v. Societe Internationale, etc., U.S. App. D.C. ; 


? 


F, 2d (No. 19,286 decided April 7, 1966, petition for 
rehearing denied June 16, 1966). Then Judge Pine dis- 
cussed the well known line of cases in the Supreme Court 
and in this Court® and applied their principles to the cases 
at bar in the following two paragraphs (J.A, 51-52): 


“‘Over the years there have been a number of actions 
of a similar character which have been filed in this 
court secking to impress an equitable lien on a fund 
in the United States Treasury. Several have been 
taken to the Court of Appeals, and two to the Supreme 
Court. [The Judge then cites the four cases appear- 
ing in footnote 5 to this brief] It would needlessly 
burden this Opinion to discuss these cases separately, 
because the principle of law announced therein is un- 
varying and identical, and it is this: In order to im- 
press an equitable lien upon a fund in the United 
States Treasury, it is necessary that there exist sev- 
eral clements, ni amely, the Treasury officials must be 
charged with the performance of no duty other than 
the ministerial duty of making disbursement of the 
fund. It must be such a duty as could be compelled 
by mandamus, or a receivership. The United States 
must not be in the position of a debtor or creditor, 
but the fund must be an especially earmarked aecount 
to which the Treasury officials are under no other 
responsibility than that of the ordinary stakeholder, 
and the United States must have no claim or interest 
in the fund. 


5 Houston v. Ormes, 252 U.S. 469, 64 L, Ed. 667 (1920); Mellon v. Orinoco 
Iron Company, 266 U.S. 121, 69 L. Ed. 199 (1924) ; Doerschuck vy, Mellon, 
60 App. D.C, 383, 55 F. 2d 741 (1931); and McCormack v. Harrah, 60 App. 
D.C. 260, 51 F. 2d 316 (1931). 
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‘ Applying these principles to the instant case, there 
would seem to be no doubt that these necessary ele- 
ments are lacking. Ifere the United States has a direct 
and real interest, namely, the retention of the fund 
to indemnify it and certain federal officials from lia- 
bility arising out of the sale of GAF stock. Here the 
defendant Sceretary has no right to make any disposi- 
tion of the fund except upon the order of the Attorney 
General. Here the Attorney General is not a party 
to the suit, and if he were, clearly his duties in con- 
nection with the fund are not ministerial but involve 
diserction. Here neither the United States nor de- 
fondant Sceretary is a mere stakeholder, but he is 
holding the funds for the benefit of the United States. 
Here the action is clearly one against the United 
States which has not consented to be sued.”’ 


It would be sheer repetition to reargue the virtue and 
validity of Judge Pine’s reasoning. In any event, the 
co-Appellee will doubtless cover the subject thoroughly in 
his own way. 

Appellants’ effort to distinguish Kelberine is without 
merit. True, no equitable lien was asserted in that case, 
but this Court held that the plaintiffs there could not main- 
tain their suit against the government-official defendants 
because of its non-consented character and the discretion- 
ary functions involved. This is the threshold question 
here; and because of these principles, no equitable lien can 
be asserted against the fund in the Treasury. Hence, the 
same result is reached even if Appellant’s circumstances 
create the factual basis for an equitable lien. 


In the court below, Interhandel made a two-stage argu- 
ment. The first is that a restricted or unavailable res is 
no res at all within the purview of the principles involved.® 


6In order to maintain the instant in rem action against Tnterhandel, Ap- 
pellants have the burden to demonstrate that there is a res of which the Court 
can take control or possession, through a receiver or otherwise. Kohagen Vv. 
Harwood, 185 FP. 24 276 (7th Cir, 1950), 30 ALR 2d 201, and Annotation 
whieh follows, Clearly, this cannot be done here, for such is inconsistent with 
and contrary to Sections VIII and IX (JA 66-69) of the Stipulation of Settle- 
ment, which determine the character of the property here involved. 
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On this basis, the impressing of a lien becomes academic, 
since substituted service of process must fail. Secondly, 
again in order to sustain substituted service, even if there 
were a res present in this District, there must be a valid 
lien on or claim’ to the res. The difference between Judge 
Pine’s view and that of this Appellee, regarding a res, is 
purely theoretical, and as just stated, has no more than an 
academic interest. 

An analysis of the foregoing res-equitable lien situation 
is submitted, as follows: There can be the most perfect 
res in the District of Columbia, e.g., funds in the Treasury 
entirely freed for administrative release, and yet if there is 
no equitable lien upon such funds, ‘fan attachment’’ will 
not lie, since garnishment has a limited field where funds 
are held in a government department. Henee, an im rem 
proceeding aguinst the alleged debtor cannot be main- 
tained, sinee the res ennnot be reached beeause there is no 
equitable lien. Conversely, the most perfect factual basis 
may exist in a plaintiff for an equitable lien, yet if the 
Government has a right to the funds—in this case a right 
to all of them—the action by the claimant is a non-con- 
sented suit against the United States, and the lien cannot 
be impressed. Thus, again, there is cither no res in a 
technical sense, or there is no unrestricted or available 
res, and an in rem action may not be maintained. 

These are the teachings of the cases cited in footnote 5, 
supra, and which were relied upon by Judge Pine in cor- 
rectly dismissing the actions in their entirety. See, also, 
Kohagen v. Harwood, supra. 


Appellants seck to avoid their barrier by contending 
that even though the fund is beyond the jurisdiction of 
the Court, they nevertheless have the right to assert a lien 


7‘*Claim’’, for example, as used in 28 USC 1655, docs not have the ordinary 
dictionary definition. Its connotation is similar to that of a lien. Vidal vy, 
South American Secur Co., 276 F. 855 (2d Cir. 1921); Kohagen v. Harwood, 
supra. This would cqually be so within Section 13-336(b)(7) D.C. Code 
(1961 Ed. Supp. V). 
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against it (Brief, pp. 19-21). Their thought seems to be 
that their alleged interest could be subordinated to that of 
the government. There is no authority for this proposi- 
tion, which flies in the face of the cases relied upon by the 
lower court. For example, Appellants express comfort at 
the top of page 20 of their brief from the thesis that a 
government tax lien does not prevent the existence of liens 
subordinate to it. This is hardly analogous to the instant 
situation where jurisdiction of the Court is the first pre- 
requisite. 


Also, Appellants’ citation of 40 U.S.C, Sections 308 and 
309 (1958 ed. as amended) (Brief, p. 20) is equally un- 
appealing. Judge Pine correetly dealt with this contention 
as follows (J.A. 53): 


“* * * T know of no juridical basis for such an action, 
but to support his position for a ‘postponed’ lien 
which in effect, as stated, is the assertion of a cause 
of action which does not now exist, but which may 


exist at some future time, he has referred to two see- 
tions of the United States Code, namely, 40 U.S.C. 
gs 308, 309, and 28 U.S.C. § 2410. On its face, 40 
U.S.C. ¢ 308 does not furnish the requisite consent. It 
provides that ‘nothing herein contained shall, however, 
be considered as recognizing or coneeding any right 
to enforce by seizure, arrest, attachment, or any judi- 
cial process, any claim against any property ... held 
... by the United States, or by any department there- 
of... or as waiving any objection to any proceeding 
instituted to enforce any such claim.’ Section 309 is 
based upon $308 and, consequently, likewise does not 
furnish consent. This statute also involves the exer- 
cise of diserction by the Secretary of the Treasury.’’ * 


8 Appellants’ reliance upon 28 U.S.C. Scetion 2410, also rejected by Judge 
Pine (JA 53), has been abandoned in this Court. 
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CONCLUSION 
The court below properly concluded that Appellants’ 
complaints had to be dismissed. Its decision in all respects 
should be affirmed. 


Respectfully submitted, 


Joun J. WiLson 
Frank H. STrickLer 
815-15th Street, N. W. 
Washington, D. C. 20005 
Attorneys for Appellee, 
Societe Internationale, etc. 


August, 1966 
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APPENDIX 


Pertinent Portions of Rule 4, Federal Rules of Civil Procedure 
The pertinent portions of this Rule are as follows: 

““(e) ... Service Upon Party Not Innanivtant oF or 
Founp Wirnin State. Whenever a statute of 
the United States or an order of court there- 
under provides for service of a summons. . . 
upon a party not an inhabitant of or found with- 
in the state in which the district court is held, 
service may be made under the circumstances 
and in the manner prescribed by the statute or 
order, or, if there is no provision therein pre- 
seribing the manner of service, in a manner 
stated in this rule... 


ALTERNATIVE Provisions For Service ty A For- 
EIGN Country. 


(1) Manner. When the federal or state law re- 
ferred to in subdivision (e) of this rule author- 
izes service upon a party not an inhabitant of 
or found within the state in which the district 
court is held, and service is to be effected upon 
the party in a foreign country, it is also suffi- 
cient if service of a summons and complaint is 
made: ... (D) by any form of mail, requiring 
a signed receipt, to be addressed and dispatched 
by the clerk of the court to the party to be 
served...’ 


Pertinent Portion of Section 13-336 D.C. Code 
(1961 Ed. Supp. V) 


“See, 13-336. Service py PurLication on NoNRESIDENTS, 
Apsext Derenpants, AND Unknown Irerrs on DevIsEEs. 


(a) In actions specified by subsection (b) of this 
section, publication may be substituted for per- 
sonal service of process upon a defendant who 
cannot be found and who is shown by affidavit to 
be a nonresident. ... 


(b) This section applies only to: 
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(6) actions for the enforcement of mechanics’ 
liens, and other liens against real or per- 
sonal property within the District; and 


actions that have for their immediate object 
the enforcement or establishment of any 
lawful right, claim, or demand to or against 
any real or personal property within the 
jurisdiction of the court.’’ 


40 U.S. Code Sections 308 and 309 
$308. Releasing property from attachment 


Whenever any property owned or held by the 
United States, or in which the United States has or 
claims an interest, shall, in any judicial proceeding 
under the laws of any State, district, or territory, be 
seized, arrested, attached, or held for the security or 
satisfaction of any claim made against such property, 
the Attorney General, in his discretion, may direct 
the United States Attorney for the district in which 
the property is located, to cause a stipulation to be 
entered into for the discharge of such property from 
such seizure, arrest, attachment, or proceedings, to the 
effect that upon such discharge, the person asserting 
the claim against such property shall become entitled 
to all the benefits of this section and section 309 of this 
title. Nothing herein contained shall, however, be 
considered as recognizing or coneeding any right to 
enforce by seizure, arrest, attachment, or any judicial 
process, any claim against any property of the United 
States, or against any property held, owned, or em- 
ployed by the United States, or by any department 
thereof, for any public use, or as waiving any objec- 
tion to any proceeding instituted to enforce any such 
claim. 


§ 309. Payment 


In all cases where a stipulation is entered into under 
section 308 of this title, and, in consequence thereof, 
the property is discharged, and final judgment is after- 
ward given in the court of last resort to which the 
Attorney General may deem proper to cause such pro- 
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ceedings to be carried, affirming the claim for the 
security or satisfaction of which such proceedings 
have been instituted, and the right of the person as- 
serting the same to enforce it against such property 
by means of such proceedings, notwithstanding the 
claims of the United States thereto, such final judg- 
ment shall be deemed, to all intents and purposes, a 
full and final determination of the rights of such per- 
son, and shall entitle such person, as against the 
United States, to such rights as he would have had in 
case possession of such property had not been changed. 
Whenever such claim is for the payment of money, and 
the same is by such judgment found to be due, the 
presentation of a duly authenticated copy of the record 
of such judgment and proceedings shall be sufficient 
evidence to the proper accounting officers for the al- 
lowance thereof; and the same shall thereupon be 
allowed and paid out of any moneys in the Treasury 
not otherwise appropriated. The amount so to be 
allowed and paid shall not, however, exceed the value 
of the interest of the United States in the property in 
question. 


